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Bank Official Not Permitted to Make Personal 
Profit Out of Loan by Bank 


The president of a national bank recommended that the 
bank make a loan to certain individuals to enable them to 
finance a bid for surplus steel which was being sold by the 
government. He received one-half of the shares of a corpora- 
tion organized to carry the enterprise through, for which he 
was not required to pay. The venture was a success and the 
president’s profit therefrom amounted to “about $300,000.” 
In an action by stockholders of the bank, it was held that they 
were entitled to recover, on behalf of the bank, the profit so 
made by the president. 

This was the decision of the United States District Court 
(N. D. California, S. D.) in Blum v. Fleishhacker, et al., 21 
Fed. Supp. 527. 

The facts are set forth in detail in the following para- 
graphs quoted from the court’s opinion: 


Plaintiffs, citizens and residents of the republic of France, as 
stockholders of the Anglo-California Bank of San Francisco, a na- 
tional banking association (hereinafter referred to as the Anglo 
Bank), brought this suit to recover for the bank secret profits re- 
ceived by its president, Herbert Fleishhacker, in a business venture 
with L, B. Barde and J. N. Barde. Plaintiffs are members of the 
Lazard and Cahn families, owners of the international banking house 
of Lazard Freres et Cie. The Lazard family was one of the founders 
of what is now the Anglo Bank. After the Lazards withdrew from 
the banking business in California, they were represented here by the 
Anglo Bank. Defendants Victor Klinker, Harry Thompson, and 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §345. 
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Palo Alto Stock Farms, Inc., sued with Herbert Fleishhacker and the 
Anglo Bank, were “dummies” holding stock for Herbert Fleishhacker 
in the Barde Steel Products Company, a corporation, the outgrowth 
of the partnership agreement between the Bardes and Herbert Fleish- 
hacker involved herein. 

At all times mentioned in the bill of complaint Herbert Fleish- 
hacker was the president and chief executive officer of the Anglo 
Bank, receiving an annual salary of $50,000. 

In 1919 the United States Shipping Board Emergency Fleet 
Corporation called for bids for the purchase of surplus steel of the 
value of about $40,000,000 owned by the government. L. B. Barde 
and J. N. Barde of M. Barde & Sons, Inc., believing there would be a 
profit in the purchase and resale of such a large quantity of steel, 
wished to bid. Approximately $1,000,000 would be needed “to 
launch the enterprise.” A bidder required $250,000 to qualify his 
bid. Of the $1,000,000 needed the sum of $400,000 (including the 
$250,000 for qualification) would have to be deposited with the gov- 
ernment as a guaranty fund, and in addition $500,000 in cash or 
surety bond for faithful performance. The remaining $100,000 
would be for operating capital of the “enterprise.” 

M. Barde & Sons, Inc., had theretofore had an account and credit 
with the Anglo Bank, and once borrowed from it $111,000 on un- 
secured notes. The relations between the Bardes and Herbert Fleish- 
hacker were friendly, and L. B. Barde had married Fleishhacker’s 
cousin. 

The Barbes were financially unable to promote the steel deal alone. 
L. B. Barde broached the matter to Herbert Fleishhacker and invited 
him to join in the proposed enterprise. Fleishhacker agreed to be- 
come an equal partner (on a basis of one-half to him and one-half to 
the two Bardes) if investigation convinced him the deal would be 
profitable. Up to this time it had not been suggested to Herbert 
Fleishhacker that it would be necessary for the Bardes to borrow 
money from the bank. “They agreed to put up a half million dollars 
if necessary and required,” testified Herbert Fleishhacker, “and I 
agreed to put up $500,000 cither in cash or in security, or a bond, 
if the Shipping Board would accept a bond.” L. B. Barde went East 
to “make a thorough investigation” and report thereon to Herbert 
Fleishhacker, who also made an independent investigation. 

After full investigation Herbert Fleishhacker agreed to become 
a partner in the deal. “When it came to putting up the money,” 
testified Herbert Fleishhacker, “they asked me if they could borrow, 
if the firm of M. Barde & Sons could borrow some money from the 
bank.” Fleishhacker further testified that he told the Bardes some 
time prior to December 16th that $250,000 could be borrowed. This 
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$250,000 was required for deposit with the bid for the steel to be 
purchased. On December 16, 1919, J. N. Barde wrote to Herbert 
Fleishhacker as follows: 





“In accordance with your wishes regarding Eastern Deal, writer 
is enclosing note in the sum of $250,000.00 payable on demand and 
has instructed Mr. L. B. Barde, now in New York, to see the Guar- . 
antee Trust Company and do likewise. 

“Hoping we have complied satisfactorily to your wishes in the 






matter, we are, 
“Very truly yours.” 





This initial $250,000 was procured from the funds of the Anglo 
Bank on December 19, 1919, on the above-mentioned note, dated 
December 16, 1919, executed by M. Barde & Sons, Inc., indorsed by 
J. N. Barde. In addition to the note, the Bardes delivered to the 
Anglo Bank as collateral security for the loan United States Liberty 
bonds of the value of $200,000 or more. Herbert Fleishhacker knew 
the money was being borrowed for the purpose of qualifying the bid. 
He recommended to the bank the granting of the loan. He knew that 
the money was sent to L. B. Barde in the East and used as a deposit 
on the bid for the steel. The Anglo parted with the money on De- 
cember 19, 1919, and on that date J. N. Barde wired Herbert Fleish- 
hacker from Portland, Or., as follows: 











“Herbert Fleishhacker 
“President Anglo and London Paris National Bank or St. Francis 
Hotel, San Francisco, Calif. 

“Just received following wire from L. B. Barde Pennsylvania 
Hotel New York Wire received Arrangements suggested satisfactory 
to me Arrange with Herbert for additional credit here of two hun- 
dred fifty thousand covering one hundred fifty thousand balance pay- 
able on signing of contract and one hundred thousand dollar work- 
ing capital. Tell Herbert I have asked Parker to act as his repre- 
sentative on trade stop Writer will be with you Sunday morning and 
advise with you and listen to your suggestions relative to handling 


this deal 












“Jack” 






J. N. Barde came to San Francisco on Sunday, December 21, 
1919, pursuant to the telegram, and had an interview with Herbert 
Fleishhacker. On that date notes were signed to procure an addi- 
tional $250,000, one note to the Anglo Bank for $75,000 (on a 
printed form of an Oakland bank with the name of the Anglo inserted 
as payee), and one note to the Central Bank of Oakland for 
$175,000. Both notes were signed M. Barde & Sons, Inc., per J. N. 
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Barde and indorsed by J. N. Barde. Herbert Fleishhacker guar- 
anteed the note to the Oakland bank. This $250,000 was advanced 
on December 22d and was deposited on December 23d in New York 
to the credit of L. B. Barde. Thereafter, on December 24, 1919, 
formal approval of the loans granted by the Anglo was made by the 
finance committee of the bank of which Mortimer Fleishhacker, 
brother of Herbert, was chairman. The other members of the com- 
mittee were Herbert Fleishhacker, J. J. Mack, and Sigmund Stern, 
the last two named since deceased. The report was signed by 
Mortimer Fleishhacker, J. J. Mack, and Sigmund Stern. From the 
records of the bank there was produced at the trial a financial state- 
ment of M. Barde & Sons, Inc., for the purpose of securing credit. 
It is dated December 23, 1919, and shows the total assets of the firm 
to be $750,000 with no liabilities stated. No showing was made that 
the loans were ever approved by the board of directors (seventeen in 
number) of the bank. 

A corporation named the Barden Steel Products Company was 
organized on January 6, 1920, to manage the enterprise. On Janu- 
ary 8, 1920, the directors of the company authorized the issuance 
to L. B. Barde or his nominees of all its stock, $500,000 par value 
preferred and 10,000 shares of common stock, no par value, in return 
for the successful bid, the $250,000 deposited at the time of the bid, 
and the other $250,000 then on deposit in New York. The capital 
stock was issued in accordance with a resolution, one-half to nominees 
or dummies of Herbert Fleishhacker to hold for his benefit, the other 
half to the Bardes. No cash was paid to the company for its stock. 
No contributions of money were made to the company by either the 
Bardes or Herbert Fleishhacker. The capital stock of the company 
was paid for by the moneys borrowed to finance the enterprise. 
Herbert Fleishhacker did not appear on the books of the company 
as a stockholder, but actually got one-half of the stock in the name 
of dummies selected by him for that purpose. At the time the deal 
was entered into it was agreed he should be paid a salary as one of 
the principals. 

On January 9, 1920, a contract was entered into by Barde Steel 
Products Company to purchase from the United States Shipping 
Board Emergency Fleet Corporation the steel which had been bid on. 
This contract was secured by $400,000 guaranty fund deposited at 
the time of the contract (being $400,000 of the $500,000 raised on 
the loans above referred to) and by a bond in the amount of $500,- 
000 Herbert Fleishhacker being indemnitor to the bonding company. 

The deal was successful and profitable. The three notes aggre- 
gating $500,000 were paid by the Barde Steel Products Company 
from its funds, payment being completed April 24, 1920. Payment 
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was not made by M. Barde & Sons, Inc., or from the personal funds 
of the Bardes or Herbert Fleishhacker. By a letter Herbert Fleish- 
hacker acknowledged payment by Barde Steel Products Company of 
“your [Barde Steel Products Company’s] indebtedness with the 
Anglo.” The company subsequently borrowed on unsecured notes 
large sums from the Anglo-Bank aggregating at one time $118,000. 

Herbert Fleishhacker received profits from the deal in the form of 
salary $75,000 and dividends $73,125. He sold his interest in the 
Barde Steel Products Company and another deal with the Bardes 
for $200,000. <A large part of this sum was attributable to the fact 
that the Bardes had extracted more than their share of the profits of 
the steel venture, and by this restitution they were accounting di- 
rectly to Herbert Fleishhacker for his share of the profits. 

In 1931 Etienne Lang, a member of the Lazard family and related 
to all of the plaintiffs herein, began an investigation of matters in 
which the Anglo Bank and Herbert Fleishhacker had acted as agent 
for the Lazards. The bill alleges, which allegation is sustained by 
the evidence, that the plaintiffs had no knowledge of the facts con- 
stituting the cause of action until about the year 1933. The investi- 
gation continued until October 29, 1934. On the last-mentioned 
date said Lang, as agent for plaintiff stockholders, caused to .be 
delivered to the chairman of the board of directors of the Anglo Bank 
a demand that suit be forthwith instituted on behalf of the bank to 
recover all profits received by Herbert Fleishhacker in his trans- 
actions with the Bardes. The board of directors passed a resolution 
refusing to take action. This suit was filed on December 5, 1934. 


In holding that the president could be required to account 
for the profit which he had made out of the transaction, the 
court wrote as follows: 


The facts narrated above relate to the main issue in the case, and 
are indisputable. The serious question presented for decision is 
whether they show that Herbert Fleishhacker violated his trust to the 
Anglo Bank and its stockholders. 

Herbert Fleishhacker was a director and the president and chief 
executive officer of the Anglo Bank. He occupied a fiduciary or 
quasi trust relation towards the bank and its stockholders collectively. 
It is thoroughly well settled that he could not, either directly or 
indirectly, in his dealings on behalf of the bank with others, or in 
any other transaction in which he was under a duty to guard the 
interests of the bank, make any profit, or acquire any personal benefit 
or advantage, not also enjoyed by the other stockholders, and, if he 
did so, he may ‘be compelled to account therefor to the bank in an 
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appropriate action. 3 Fletcher Cyclopedia Corporations (Permanent 
Ed.) § 884, p. 208. 

In regard to trustees in general, Perry, in his work on Trusts, 
states: “They cannot use the trust property, nor their relation to it, 
for their own personal advantage. All the power and influence which 
the possession of the trust fund gives must be used for the advantage 
and profit of the beneficial owners, and not for the personal gain and 
emolument of the trustee. No other rule would be safe; nor would 
it be possible for courts to apply any other rule, as between trustee 
and cestui que trust.” 1 Perry on Trusts (6th Ed.) § 427, p. 686. 

In respect to agents in general, Mechem states the rule to be “all 
profits made and advantage gained by the agent in the execution of 
the agency belong to the principal. And it matters not whether such 
profit or advantage be the result of the performance or of the viola- 
tion of the duty of the agent if it be the fruit of the agency. ; 
All profits and every advantage beyond lawful compensation, made 
by the agent in the business, or by dealing or speculating with the 
effects of his principal, though in violation of his duty as agent, and 
though the loss, if one had occurred, would have fallen on the agent, 
will, wherever they can be regarded as the fruit or the outgrowth of 
the agency, be deemed to have been acquired for the benefit of the 


principal.” 1 Mechem on Agency (2d Ed.) §§ 1224, 1225, pp. 
894, 895. 

A director or other corporation officer “will not be permitted ‘to 
derive any personal profit or advantage by reason of his position, 


distinct from his coshareholders,’”” and “the law has ceased to look 


at the mere form of the device employed,” but instead “now pierces 
through the surface and seizes upon the evils which lie within.” 
Porter v. Healy, 244 Pa. 427, 91 A. 428, 432. 

It is contended that defendants violated no fiduciary duty; that 
there is no evidence whatsoever that Herbert Fleishhacker’s participa- 
tion in the steel venture constituted a violation of any statute; or 
that his participation in the steel venture was the consideration for 
the two loans made by the bank to M. Barde & Sons, Inc. It is 
further contended that Herbert Fleishhacker acted in the highest 
good faith for the protection and benefit of the Anglo, and that the 
two loans were highly desirable to the bank; that there was no 
secrecy in Fleishhacker’s participation in the steel venture. 

Counsel for defendants argue “that if by any fanciful construction 
it be concluded that Herbert Fleishhacker was indirectly a borrower 
of the bank’s funds, such borrowing would not have been unlawful” ; 
that “at the time of the events in the instant case no statute ex- 
pressly or impliedly declared unlawful the conduct of Herbert Fleish- 
hacker which is now questioned by plaintiffs”; that it was not until 
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1938 that the national banking act was amended by Congress to 
prohibit loans to executive officers of a bank. 12 U.S.C. A. § 375a. 
And therefore, because Congress did not prohibit loans to executive 
officers of banks until 1933, there was nothing wrongful about the 
acts of Herbert Fleishhacker in 1919. 

The law will not permit an officer of a corporation to make a 
private profit for himself in the discharge of his official duties. 
Farmers’ & Merchants’ Bank of Los Angeles v. Downey, 53 Cal. 466, 
31 Am. Rep. 62. In the Downey Case two persons by the names of 
Lindenfeldt and Melchert had entered into a contract to buy a block 
of land for $16,000 and had paid $1,000 on the purchase price. 
They had an agreement to resell the same property on terms for 
$46,000, and they needed $15,000 to pay their vendor in order to 
finance the projects. One Downey (a former Governor of California) 
and one Childs were directors of the plaintiff bank, Downey being 
president thereof. Downey caused the bank to loan the $15,000 on 
a note executed by Lindenfeldt and Melchert secured by a mortgage 
on the property, and at the same time Downey and Childs entered 
into a written agreement with Lindenfeldt and Melchert, which recited 
the purchase agreement, the resale agreement, the execution of the 
note for $15,000, and the mortgage securing the same to the bank, 
which documents were incorporated in the agreement by reference and 
deposited with the bank. An examination of the record in the 
Downey Case shows the situation there to be similar to that in the 
case at bar. In the Downey Case the bank president incurred lia- 
bility in the deal and invested his own funds, and expressly guaran- 
teed the bank loan which financed the venture. The bank was fully 
secured. Nevertheless Downey was required to account for the profits 
made by him. In the instant case Herbert Fleishhacker personally 
guaranteed the payment of $175,000 to the Central Bank of Oakland 
and also signed an indemnity agreement to a bonding company in 
the sum of $500,000 in conformity wth the contract with the United 
States Shipping Board. The loans from the Anglo to M. Barde & 
Sons, Inc., were fully protected. In the Downey Case the court said: 

“The controversy between the parties involves the right to the 
one-sixth of the profits of the land transaction already referred to. 
These profits constitute the bonus which the defendant attempted to 
secure to himself to the exclusion of the other stockholders, in making 
the loan of the money of the bank. 

“Upon well-settled principles governing Courts of Equity, the 
defendant cannot be permitted to retain these profits for himself. 
They constitute part of the consideration which the borrowers paid 
or agreed to pay in obtaining the loan, and are as clearly the prop- 
erty of the corporation as is the interest accrued and stipulated to be 
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paid on the face of the note itself. In making the loan the defendant 

was acting as a director—the president—of the corporation. 

He was its trustee. ‘The officers and directors of a corporate body 
are trustees of the stockholders, and cannot, without being 

guilty of fraud, secure to themselves advantages not common to the 

latter.’ (Bigelow on Fraud, p. 248, and cases cited in note.) : 

“The law will not permit them to make a private profit for them- 
selves in the discharge of their official duties; and, as observed by the 
Court of Appeals of the State of New York, in Bain v. Brown, 56 
N. Y. [285] 288, ‘When agents and others, acting in a fiduciary 
capacity, understand that these rules will be rigidly enforced, even 
without proof of actual fraud, the honest will keep clear of all deal- 
ings falling within their prohibition, and those dishonestly inclined 
will conclude that it is useless to exercise their wits in contrivances 
to evade it.’” 

In the Downey Case the president of the bank agreed to furnish 
the money required upon the expressed condition that he should be- 
come personally interested to the extent of one-sixth of the profits 
of the land transaction, while here there was no expressed condition 
for participation in the profits. This presents the question, do the 
facts here justify an inference that a part of the consideration for 
the loans to the Bardes was an agreement that Fleishhacker should 
participate in the profits of a deal financed from the funds of the 
Anglo Bank? 

The rule upon which the Downey Case is decided, the rule fixing 
the duties and responsibilities of a fiduciary or agent, as stated in 
the above quotations from Fletcher, Perry, and Mechem, sustained by 
decisions too numerous to cite, is not based upon any statute. The 
rule is as old as the doctrine of fiduciary relations and the principles 
of agency, and needs not the sanction of statute to make it biding 
and enforceable. 

However, if statute law were needed, the national bank act at the 
time of this transaction provided: “Any officer . . . of a 
member bank who . . ._ receives or consents or agrees to receive 
any . . . thing of value from any person . . . for procur- 
ing or endeavoring to procure for such person . . . or for any 
other person . . . any loan from . . . such member bank” 
shall be punished, etc. 12 U. S. C. A. § 595. 

In McCabe v. Sacchetti, 73 Pa. Super. 500, suit was brought 
upon a promissory note. The defendant sought to prove “that 
plaintiff was a director in a national bank, that defendant desired 
to borrow a sum of money larger than he would be able to secure 
on his own credit from the bank, that he agreed with the plaintiff to 
pay him the sum of five hundred dollars if he, the plaintiff, would 














THE BANKING LAW JOURNAL 161 


endorse the note of the defendant, procure its discount at the bank, 
and renew the same from time to time until it was paid. It was, as 
he alleges, in pursuance of this contract that he signed and delivered 
to the plaintiff the note in suit.” The trial court denied the defense. 
In reversing the case the appellate court cited the statute above 
mentioned, and said: “It ought not to be necessary to more than 
state that reasons of the highest public policy demand the careful 
enforcement of such a statute. The confidence which the public 
should feel in the integrity and soundness of these financial institu- 
tions is an asset of the greatest value to the banks themselves and 
greatly promotes the feeling of quiet security without which the 
transactions of the business world cannot be successfully carried on. 
That confidence lives and flourishes only . . . by such conduct 
of its financial affairs by its officials as to keep them above suspicion.” 

Herbert Fleishhacker financed the deal in which he became a 
partner with the Bardes. None of the parties personally contributed 
any money, but upon the recommendation of Fleishhacker the Anglo 
Bank loaned the money which made the venture possible. The Barde 
Steel Products Company was organized to conduct the business. 
Fleishhacker received one-half of the capital stock without paying 
a dollar of his money for it. The business was profitable, Fleish- 
hacker’s share thereof amounting to about $300,000. Under these 
circumstances may it not be said that Fleishhacker, president of a 
national bank, received a thing of value, to wit, capital stock of the 
company, for procuring from his bank a loan to launch the venture? 

It is next argued that Herbert Fleishhacker did not appropriate 
“any business which rightfully belonged to the Anglo Bank.” The 
contention that profits are not recoverable from an officer “where the 
lines of endeavor in which the money was made are ultra vires, i. e., 
beyond the powers of the corporation,” has been universally rejected. 
3 Fletcher Cyclopedia Corporations (Permanent Ed.) § 890, p. 223; 
Memphis & Arkansas River Packet Co. v. Agnew, 132 Tenn. 265, 
177 S. W. 949, L. R. A. 1916A, 640. 

The law will not allow private profit from a trust, and will not 
listen to any proof of honest intent, or proof “that the dealing was 
for the best interest of the beneficiary, but will set the transaction 
aside at the mere option of the cestui que trust.” Wickersham v. 
Crittenden, 93 Cal. 17, 29, 28 P. '788, 790. 

It is also urged that there was no secrecy in Herbert Fleish- 
hacker’s participation in the steel venture. Admittedly some of the 
bank officials knew that Herbert Fleishhacker was interested in a deal 
with the Bardes. They received Herbert Fleishhacker’s recommenda- 
tion that the loan be made. As we have seen, Mortimer Fleishhacker, 
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brother of Herbert, was chairman of the finance committee that 
approved the loan. Mortimer Fleishhacker testified as follows: 

“Q. Did you consider—let me ask you this, did you consider 
it detrimental to the loan or that it weakened the loan that Herbert 
Fleishhacker was in this enterprise? <A. I considered it a strengthen- 
ing factor, the fact that Herbert Fleishhacker was in on the loan, 
because we had faith in his judgment. We knew that it added finan- 
cial standing and we had absolute faith in his integrity, so his con- 
nection with this transaction decidedly strengthened it.” 

In this connection it may be observed that, while the officers of 
the Anglo knew of the transaction, it was not at that time known to 
plaintiff stockholders. Besides the question of secrecy is immaterial. 
There was no secrecy in Farmers’ & Merchants’ Bank v. Downey, 
supra. And in Goodell v. Verdugo Canon Water Co., 138 Cal. 308, 
314, 71 P. 354, 356, it is said: “Appellant contends that, because 
the action of the directors was open, and not secret, the rule does 
not apply that a trustee is prohibited from making a profit out of 
his trust relation. Mr. Thompson is quoted as saying that the rule 
‘means that he must not make a secret profit out of it? 3 Thomp. 
Corp., § 4022. The publicity alone of an illegal and unauthorized 
act of the directors of a corporation does not make it legal or valid. 
Shareholders may, after a full, fair, and complete disclosure of all 
the circumstances attending a transaction which will benefit the direc- 
tors who make it, agree that such directors shall retain the special 
benefit that may accrue from the transaction, and will not afterwards 
be heard to claim that this benefit shall be surrendered to them as a 
corporation, as Mr. Thompson suggests. Section 4025. But we do 
not understand the author to hold that trustees may validate an 
illegal act by simply doing it openly, and certainly such contention 
generally applied would be subversive of the very objects for which 
the rule is established.” 

“Suppose,” argue counsel for defendants, “that in the year 1919 
Herbert Fleishhacker had borrowed $325,000 from the Anglo Bank 
and, on his sole account, had used the money in a steel venture which 
ultimately proved profitable. The transaction would have been law- 
ful.” That would depend upon the facts and circumstances of the 
case. “Every tub must stand upon its own bottom.” It is true that 
“except where expressly forbidden by a statute or where the loan is in 
excess of the limit fixed by statute . . . a director or other 
corporate officer may borrow money from the corporation, without 
any necessary imputation of fraud, provided there is no breach of 
trust in making the loan. However, if corporate officers become 
borrowers from the corporation, their transactions for their own 
benefit are closely scrutinized.” Fletcher, supra, § 955, p. 334, 335. 
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“In the absence of legislative prohibition, there is no rule of the 
common law which prevents the making a loan or discount to a direc- 
tor any more than to any other person. Only, a director applying 
for such a loan must not vote or officially aid in the discussion con- 
cerning its allowance. The same principles of-law will be applied to 
this as to other loans, but they will be rigidly enforced, and the pro- 
ceedings will be severely scrutinized. He must behave himself strictly 
like any other outside customer of the corporation. He must cause 
his request to be acted upon by the majority of his codirectors, 
strictly exclusively of himself. It is probable that any circumstance of 
impropriety or suspicion attendant upon the fact of his making the 
application at all, or upon the manner of making it or procuring its 
acceptance, would be construed with a degree of stringency, as 
against him, greater than would be exercised towards an ordinary 
outside borrower.” Morse on Banks and Banking (6th Ed.) vol. 1, 
pp. 320, 321. 

Even if Herbert Fleishhacker personally might have lawfully bor- 
rowed money from his bank in 1919 and loaned it to the Bardes, 
under all other facts, circumstances, and conditions here shown, un- 
doubtedly his acts would still come within the inhibition of the law 
governing trustees and agents. 

Upon the main issue, the conclusion seems inevitable that Herbert 
Fleishhacker violated his trust to the Anglo Bank and its stock- 
holders. “That a director of a joint-stock corporation occupies one 
of those fiduciary relations where his dealings with the subject- 
matter of his trust or agency, and with the beneficiary or party 
whose interest is confided to his care, is viewed with jealousy by the 
courts, and may be set aside on slight grounds, is a doctrine founded 
on the soundest morality, and which has received the clearest recog- 
nition in this court and in others.” Twin-Lick Oil Co. v. Marbury, 
91 U. S. 587, 588, 589, 23 L. Ed. 328. Such an officer “is obligated, 
by reason of his mere occupancy of the office, to act in all matters 
affecting the corporation and its stockholders solely with an eye to 
their best interests, unhampered by any pecuniary interest of his 
own.” Western States Life Ins. Co. v. Lockwood, 166 Cal. 185, 190, 
135 P. 496, 498. “In equity all money over and above his salary 
which he receives by reason of such position, is so much paid for 
the office itself, which office is the property of the principal.” 2 Yale 
Law Journal 228, 229. 

After a consideration of the whole case, I find that Herbert 
Fleishhacker violated his trust to the bank and its stockholders; that 
a part of the consideration for the loans of the Anglo Bank to the 
Bardes was the participation by Herbert Fleishhacker with them in 
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the profits of the steel deal; that Herbert Fleishhacker made a pri- 
vate profit for himself in the discharge of his official duties. 


Judgment for plaintiffs as prayed for in the bill of complaint. 













Use of Word “Trust” as Part of Corporate Title 


A corporation having the word “Trust” as part of its 
corporate title cannot be organized under the General Cor- 
poration Law of Delaware. The word “Trust” can be used 
only by a corporation which reports to, and is under the 
supervision of, the State Bank Commissioner. This was de- 
cided by the Superior Court of Delaware in State ex rel. 
Lucey v. Terry, Secretary of State, 196 Atl. Rep. 163. 

The plaintiffs in this case filed with the Secretary of State 
a certificate of incorporation organizing a company to be 
known as “Prudential Trust Company.” The Secretary of 
State refused to received and file the certificate on the ground 
that it was not a company which, under Delaware Law, was 
entitled to use the word “Trust” as a part of its corporate 
name, 

The incorporators thereupon brought this proceeding to 
compel the Secretary to receive and file the certificate of 
incorporation. The nature of the business and the objects 
and purposes proposed to be transacted, promoted and carried 
on, as set forth in the certificate, were to act as registrar, fiscal 
or transfer agent for any state or municipality, body politic 
or corporate, and in that capacity to receive and disburse 
money and transfer, register and countersign certificates of 
stock and other securities, and to accept and execute all 
manner of trusts and powers committed to it by any person, 
body politic or corporation, or by any Court; to hold prop- 
erty, real or personal subject of such trusts, and to execute 
all powers and duties incidental thereto; to buy and sell 
securities in its own right and for others on commission; to 
act as depository or agent under escrows, options and pooling 























NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
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and voting agreements; and to engage in a general insurance 
agency and brokerage business for the selling of various forms 
of insurance. It was specifically set forth that the special 
object and purpose clause was not to be construed as au- 
thority for carrying on the business of a bank or banking com- 
pany. 

The conclusion of the court that the petitioners were not 
entitled to the writ, which they sought, was based on statutes 
of Delaware dating back to the law which established the 
Insurance Department in 1879. These statutes were sum- 
marized in the opinion as follows: 












In 1879, by chapter 347, volume 16, Laws of Delaware, the In- 
surance Department was established, the chief officer of which was 
denominated as Insurance Commissioner. He was charged, generally, 
with the duty “to see that all laws of this State respecting insurance 
companies are faithfully executed.” Section 2. Every insurance com- 
pany was required to file annually a full detailed statement of its con- 
dition and business on forms prepared and furnished by the Insurance 
Commissioner; and he was given visitorial and inquisitorial powers 
over them. 

In 1903, by chapter 330, volume 22, Laws of Delaware, the In- 
surance Commissioner was given supervision over all banks (other 
than National Banks) building and loan associations, trust companies, 
safe deposit, guarantee and bonding corporations, incorporated under 
the Laws of Delaware, or doing business in this state. Such com- 
panies were required to make to the Insurance Commissioner not less 
than two reports each year setting forth under appropriate headings 
the resources and liabilities of the company. The Commissioner was 
empowered to call for special reports from any company under his 
supervision whenever, in his opinion, it should be “necessary to a full 
and complete knowledge of its conditions,” section 2, and a penalty 
was provided for noncompliance. He was given also certain visitorial 
and inquisitorial powers over such companies. 

It is not difficult to discover the reason for the legislative action. 
Broadly and generally, the public are compelled to deal with such 
companies. The several businesses were impressed with a public in- 
terest, and it was manifestly wise to subject them to the supervisory 
control of the State to safeguard the public against incompetency, 
mismanagement, oppression and fraud. 

In 1899, 21 Del. Laws, c. 273, the General Corporation Law was 
enacted. One of its requirements was that the certificate of incorpora- 
tion “shall set forth: 1. The name of the corporation, which shall 
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be such as to distinguish it from any other corporation engaged in 
the same business, or promoting or carrying on the same objects or 
purposes in this State.” Section 7. Thereafter one of certain enu- 
merated words, such as “association,” “company” was required in a 
corporate name. Subject to these restrictions the incorporators of 
a company were free to choose any name whatever. 

In 1911, by chapter 190, volume 26, Laws of Delaware, under the 
title, “An Act restricting the use of the word ‘Trust’ as part of the 
name of any corporation now existing or hereafter created under the 
Laws of Delaware, and providing a penalty for the violation thereof,” 
it was provided as follows: 

“Section 1. That every corporation now existing or hereafter 
created under the Laws of Delaware, using the word ‘Trust’ as part 
of its name, shall be under the supervision of the Insurance Commis- 
sioner of the State and shall make not less than two reports during 
each year to the said Insurance Commissioner, according to the form 
which shall be prescribed by him, verified by the oaths or affirmations 
of the President or Vice-President, and the Treasurer or Secretary of 
such corporation, and attested by the signatures of at least three 
directors; provided that corporations now existing shall not be re- 
quired to make such reports until after the first day of June, A. D. 
1911. 

“Section 2. That no corporation now existing or hereafter created 
under the Laws of Delaware shall use the word ‘Trust’ as part of its 
name, except corporations reporting to and under the supervision 
of the Insuranee Commissioner of the State; nor shall the name of 
any corporation now existing be amended so as to include the word 
‘Trust’ unless such corporation shall report to and be under the super- 
vision of the Insurance Commissioner of the State. 

“Section 3. That no person, firm, association of persons, or cor- 
poration now existing or hereafter created under the Laws of Dela- 
ware, except only corporations reporting to and under the super- 
vision of the Insurance Commissioner of the State, shall advertise or 
put forth any sign as a Trust Company, or in any way solicit or 
receive deposits or transact business as a Trust Company, or use the 
word ‘Trust,’ as a part of his, their, or its name; and any violation 
hereof shall constitute a misdemeanor and on conviction thereof the 
offender shall be fined in a sum not exceeding Five Hundred Dollars 
for each offence; provided, that nothing herein contained shall be 
construed to prevent any individual, as such, from acting in any trust 
capacity, as now allowed by Law.” 

In 1919, by chapter 111, volume 30, Laws of Delaware, the office 
of State Bank Commissioner was established. This officer was given 
supervision over all State banks, savings banks, trust companies, build- 
ing and loan associations, and other corporations engaged in like 
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business, and with respect to them he was clothed with the same powers 
and duties as had been the Insurance Commissioner from whose juris- 
diction and supervision they were removed. 

In 1931, by chapter 52, volume 37, Laws of Delaware, the laws 
relating to the business of insurance were amended, revised and con- 
solidated. By it the Insurance Commissioner was given general super- 
vision and control of the business of insurance of all kinds, life, fire, 
marine, casualty, workmen’s compensation, suretyship and title insur- 
ance, and assessment and fraternal organizations, issuing or propos- 
ing to pay sick, accident or death benefits. 

The restricing Act of 1911, despite the changed conditions result- 
ing from the transfer of certain businesses from the supervision of 
the Insurance Commissioner to that of the State Bank Commissioner, 
was not specifically amended. It was incorporated in the Revised 
Code of 1935 as sections 2116, 2117, and 2118, under the title “Cor- 
porations,” in its original language, with the exception that the words 
“State Bank Commissioner” were substituted for the words “Insur- 
ance Commissioner.” 
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Defective Acknowledgment of Chattel Mortgage 


A certificate of acknowledgment of a chattel mortgage 
executed by a corporation must disclose the identity of the 
person acting for the corporation as an authorized officer or 
representative of the corporation. Otherwise, the mortgage 
is not entitled to be placed on record and, even though copied 
on the books in the registrar’s office, it does not operate as 
notice to creditors or other third parties and gives the mort- 
gagee no rights paramount to theirs. Great American In- 
demnity Co. v. Utility Contractors, Court of Appeals of 
Tennessee, 111 S. W. Rep. (2d) 901. 

The acknowledgment involved in this case recited that 
the mortgage from A. Company to 'B. Company “was 
produced to me (the notary) in my office and acknowledged 
before me by the said first party (mortgagor) to be its act 
and deed.” The court held that the mortgage was defective 
in that it did not show by whom the mortgage was “produced 
to” and “acknowledged before” the notary public. 




















NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§788, 918. 
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The form of the defective acknowledgment and proper 
forms for corporate acknowledgments are set forth in the 
following paragraphs quoted from the court’s opinion: 


The Chancellor held that the chattel mortgage on which appellant 
relied was “insufficient” and “was not notice to attaching creditors,” 
for two reasons, the first of which was that it “was executed and re- 
corded in St. Joseph County, Indiana, on a void certificate of pro- 
bate” and “was not entitled to registration.” 


The certificate of acknowledgment attached to said chattel mort- 
gage is as follows: 


“State of Indiana 
“St. Joseph County. 

“J, J. Clifford Potts a Notary Public for the County and State 
aforesaid, do hereby certify that the foregoing mortgage from Utility 
Contractors, Inc. to Wilson Machinery & Supply Co. was, on the 
26 day of Sept., 1930, produced to me in my office and acknowledged 
before me by the said first party thereto to be its act and deed. 

“Given under my hand this the 26 day of Sept., 1930 

“J. Clifford Potts, 
[Seal] Notary Public.” 


The record shows, by stipulation, that the statutes of the State of 
Indiana prescribe a “form of acknowledgment” as follows: 


“Form of Acknowledgment—The following, or any other form sub- 
stantially the same, shall be a good and sufficient form of acknowl- 
edgment of any deed or mortgage: 

“Before me, E, F. (a Judge or Justice as the case may be) this 
the day of A. B. acknowledged the execution of the 
annexed deed (or mortgage as the case may be). (1 R. S. 1852, p. 
232, paragraph 25.)” 


It is further stipulated that “a true and perfect copy of the forms 
of acknowledgments for corporations in the State of Indiana, as given 
by Jones Legal Forms, 7th Edition” are as follows: 


‘‘Acknowledgment by a Corporation 
“State of Indiana, 
“County of 
 * (title of officer), in and for the state and county afore- 


said, hereby certify that on this day the foregoing was pro- 
duced to me by the parties and acknowledged by » president 
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of the company, to be the act and deed of the company 
and » president of said company. 
“Witness my hand and seal this day of , 19— 
“(Signature and title of officer) 
“My commission expires on the day of » 19—. 
‘‘Acknowledgment by a Corporation—Another form. 
“State of Indiana 
“County of 
“Be it remembered that on the day of » 1Y—, be- 








fore me (title of officer), personally came ————, president of the 
Company, who is known to me to be the person whose name 
is signed to the foregoing deed of conveyance, who, being by me duly 
sworn, deposes and says that he resides in the city of , in the 
county of , and state of ; that he is president of the 
company ; that he knows the corporate seal of said company; 
that the seal affixed to the foregoing conveyance is the corporate seal 
of said company; that it was affixed by order of said company, and 
that he signed his name to said conveyance by like order as president 
of said company; and acknowledged that he signed said deed as his 
free and voluntary act, for the uses and purposes therein set forth, 
and that the said company also executed said conveyance as its free 
and voluntary act, for the uses and purposes therein set forth. 

“In witness whereof I have hereunto set my hand and official seal, 
day of » 19—. 
“My commission expires 




















the 





” 
- 





There is no proof in the record that the foregoing forms of ac- 
knowledgment for corporations “as given by Jones Legal Forms, 7th 
Edition,” are prescribed by the laws of Indiana. 

But, however this may be, we do not think the certificate of ac- 
knowledgment here in question was sufficient to authorize the registra- 
tion of the chattel mortgage to which it was appended. It does not 
show by whom the mortgage was “produced to” and “acknowledged 
before” the notary public. 

“A corporation is an artificial being, invisible, intangible, and 
existing only in contemplation of law.”” Dartmouth College v. Wood- 
ward, 4 Wheat. U. S. 518, 536, 636, 4 L. Ed. 629, 659. It cannot 
act or speak except through natural persons duly authorized. First 
National Bank v. Casselton Realty & Investment Company, 44 N. D. 
353, 175 N. W. 720, 29 A. L. R. 911, 915. 

And it is necessary that the certificate disclose the identity of the 
person making it as an authorized officer or representative of the cor- 
poration, 1 Am. Jur. p. 362, § 115; 1 Corpus Juris Secundum, Ac- 
knowledgments, pp. 857, 858; annotation 29 A. L. R. p. 989 et seq.; 
First National Bank v. Casselton Realty & Investment Co., supra. 
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The acknowledgment being ineffective to authorize its registration, 
the mortgage did not receive any added efficacy by being copied on 
the books in the registrar’s office, and it did not affect the rights of 
creditors or third parties. Best & Co. v. Wolf & Co., 67 Colo. 42, 
185 P. 371, 29 A. L. R. 899, 903; Jefferson County Bank v. Hale, 
152 Tenn. 648, 659, 280 S. W. 408; Newton Finance Corporation y. 
Conner, 161 Tenn. 441, 447, 33 S. W. 2d 95, 72 A. L. R. 1286. 


State Bank Officers Criminally Liable for Viola- 
tion of Deposit Insurance Law 


Under an Indiana statute (Burns’ Ann. St. Ind., 19383, 
§ 18-2007), banks organized under the laws of that state may 
become members of the I’. D. I. C. and their officers, directors 
and employees are subject to punishment under the Federal 
law, 12 U. S. Code, § 592, providing penalties for embezzle- 
ment or misapplication of funds by any officer, director or 
employee of an insured bank. This was decided by the United 
States Circuit Court of Appeals, Seventh Circuit, in Weir v. 
United States, 92 Fed. Rep. (2d) 634. 

The following paragraphs are quoted from the court’s 
opinion: 

Section 592 (of Title 12, U. S. Code) provides that any officer, 
director, or agent of any insured bank, as defined in the act, who 
embezzles any of the assets of such bank or makes any false entry in 
any of its books or reports, with intent to defraud the Federal Reserve 
System or the insured bank, or any other company, body politic, cor- 
poration, the Federal Deposit Insurance Corporation, or any agent 
appointed to examine the affairs of such insured banks, and any officer 
or director who aids or abets such act, shall be punished. The section 
originally extended to officers of only such banks as were members of 
the Federal Reserve System, but was amended in 1935 to include the 
officers of an “insured bank,” which, according to subsection (c) (8) 
of section 264 of the act, is any bank, the deposits of which are insured 
under the act. The United States is the owner of capital in the Insur- 
ance Corporation to the extent of $150,000,000.00. Section 264 (d), 
title 12, U.S.C. A. A state “nonmember bank,” is any state bank not 
a member of the Federal Reserve System. Section 264 (c) (2). Sub- 
section (f) of section 264 provides that every bank, not a member of 
the Federal Reserve System, which on June 30, 1935, was or thereafter 
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became a member of the Temporary Federal Deposit Insurance Fund 
shall be and continue to be, without application or approval, an in- 
sured bank, subject to the provisions of the law. Sub-section (f) 
further provides that upon application any state nonmember bank, 
upon examination by the corporation and approval by the board of 
directors, may become an insured bank. Under the averments of the 
indictments the banks mentioned therein must have complied with the 
act and become insured nonmember banks. 

There is no doubt of the power of Congress to establish the Na- 
tional Banking System, the Federal Reserve Bank System, and institu- 
tions in furtherance of the power, such as the Federal Land Banks 
and Joint Stock Land Banks. McCulloch v. State of Maryland et al., 
4 Wheat. 316, 4 L. Ed, 579; Osborn et al. v. President, etc., of the 
Bank of United States, 9 Wheat. 738, 6 L. Ed. 204; Westfall v. 
United States, 274 U. S. 256, 47 S. Ct. 629, 71 L. Ed. 1086; Farm- 
ers’ & Merchants National Bank v. Dearing, 91 U. S. 29, 23 L. Ed. 
196; Smith v. Kansas City Title & Trust Co. et al., 255 U. S. 180, 
41 S. Ct. 243, 65 L. Ed. 577; Norman v. Baltimore, etc., R. Co., 294 
U.S. 240, 303, 55 S. Ct. 407, 414, 79 L. Ed. 885, 95 A. L. R. 1352. 
And the power to inaugurate such systems and to create such institu- 
tions carries with it inevitably the power to preserve and protect 
them. In pursuance of this power of protection and preservation, 
Congress has created, as an agency of the government, the Federal 
Deposit Insurance Corporation to promote the soundness of banking 
and aid the government in the discharge of its fiscal transactions. Its 
obvious intent was, by insuring deposits, to prevent runs on banks by 
depositors, to preserve solvency of insured banks, and thus to keep 
open the channels of trade and commercial exchange. Clearly, under 
the decisions mentioned, the creation of the corporation was within 
the constitutional power of the government and the act is a proper 
basis for prosecutions for acts destructive of preservation of the 
agency thus created. Embezzlement by an officer of any insured state 
bank tends to end in loss to the Insurance Corporation and, by 
the same token, to the government itself. It tends to destroy the sol- 
vency of the bank, to cause closing thereof and, thus, to block the open 
channels of commercial exchange essential to the efficient operation of 
the government’s fiscal and financial undertakings. 

That Congress rightfully and properly extended criminal liabili- 
ties, intended to protect the insurance corporation and to keep the 
channels of commercial exchange open, to the officers of all insured 
banks is clear from the language in Westfall v. United States, 274 
U. S, 256, 47 S. Ct. 629, 71 L. Ed. 1036, where Mr. Justice Holmes 
held it constitutional for Congress to extend criminal liabilities to the 
officers of state banks who were members of the Federal Reserve Sys- 
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tem, even though chartered by and subject to the laws of the state, 
saying: 

“It is not disputed that Rev. Stat. § 5209 [12 U. S.C. A. § 592 
and note] if applicable, punishes the bank manager, and those who 
aided and abetted him in his crime. Coffin v. United States, 156 
U. S. 432, 447, 15 S. Ct. 394, 39 L. Ed. 481. The argument is that 
Congress has no power to punish offenses against the property rights 
of state banks. It is said that the statute is so broad that it covers 
such offenses when they could not result in any loss to the Federal 
Reserve Banks, and it is suggested that if upheld the Act will invali- 
date similar statutes of the States. This argument is well answered 
by Hiatt v. United States, 4 F. (2d) 374, 377 (C. C. A. 7). Certiorari 
denied 268, U. S. 704, 45 S. Ct. 638, 69 L. Ed. 1167. Of course an 
act may be criminal under the laws of both jurisdictions. United 
States v. Lanza, 260 U. S. 377, 382, 43 S. Ct. 141, 67 L. Ed. 314. 
And if a State bank chooses to come into the System created by the 
United States, the United States may punish acts injurious to the 
System, although done to a corporation that the State also is entitled 
to protect. The general proposition is too plain to need more than 
statement. That there is such a System and that the Reserve Banks 
are interested in the solvency and financial condition of the members 
also is too obvious to require a repetition of the careful analysis pre- 
sented by the Solicitor General. The only suggestion that may de- 
serve a word is that the statute applies indifferently whether there is a 
loss to the Reserve Banks or not. But every fraud like the one before 
us weakens the member bank and therefore weakens the System. More- 
over, when it is necessary in order to prevent an evil to make the 
law embrace more than the precise thing to be prevented it may do so. 
It may punish the forgery and utterance of spurious interstate bills 
of lading in order to protect the genuine commerce. United States v. 
Ferger, 250 U. S. 199, 39 S. Ct. 445, 63 L. Ed. 936. See further, 
Southern Ry. Co. v. United States, 222 U. S. 20, 26, 32 S. Ct. 2, 56 
L. Ed. 72. That principle is settled. Finally Congress may employ 
state corporations with their consent as instrumentalities of the United 
States, Clallam County v. United States, 263 U. S. 341, 44 S. Ct. 121, 
68 L. Ed. 328, and may make frauds that impair their efficiency 
crimes. United States v. Walter, 263 U. S. 15, 44 S. Ct. 10, 68 
L. Ed. 187.” 

From Mr. Justice Holmes’ reasoning, it follows quite logically 
that if a state bank chooses to become an insured bank and thus to 
obtain and enjoy the benefits of deposit insurance furnished by the 
government through its agency created by Congress, it thereby sub- 
mits itself to the penalties for violation of the law creating the benefits. 
The statute making such violations punishable evidently had for its 
intent the preservation of the Federal Deposit Insurance Corporation 











THE BANKING LAW JOURNAL 173 





without loss. Congress recognized that every such fraud weakens the 
Insurance Corporation, and thereby, the Federal system and scheme 
in the sense mentioned by Justice Holmes. This court had previously 
so indicated in Hiatt v. United States, 4 F. (2d) 374 (C. C. A. 7), 
where it was said: 

“It is sufficient to say that it had long been recognized that for 
the purpose of carrying on undisturbed the necessary business and 
financial operations of the government some system should be devised 
whereby the banking operations of the country could be controlled and 
sudden and violent crises in financial affairs prevented. If, in the 
wisdom of Congress, it seemed that the inclusion of state banks and 
trust companies would contribute to such and other legitimate pur- 
poses of the Federal Reserve System, the right to so include them 
would seem not now open to question. The government may make 
use of concerns incorporated under state charters. . . . We are 
of opinion that Congress was clearly within its constitutional rights 
in authorizing the admission of state banks and trust companies to 
the privileges and benefits of member banks in the Federal Reserve 
System.” 

The distinction between a state bank member of the Federal Sys- 
tem and a nonmember state bank, each one of which participates in 
and enjoys the benefits of the Federal Deposit Insurance law, is one 
of no substance so far as the criminal statute is concerned. It is not 
the property interests of banks by way of stock in the insurance cor- 
poration that create the necessary community of interest or associa- 
tion in a common federal design, but rather the common contribution 
to the cost of deposit insurance and the common enjoyment of the 
resulting benefits. Consequently, voluntary joining by either sort of 
bank in the enjoyment of the fruits of the federal legislation must 
bring the officers of the bank within the purview of the concomitant 
criminal liabilities created by the federal act. We conclude that the 
inclusion of liability for criminal acts by directors and officers of all 
insured banks, state or national, was within the constitutional power 
of Congress. 

But it is urged that the state of Indiana, having created the state 
banks and having complete jurisdiction of them under the Tenth 
Amendment, (the Federal Government has only those powers which 
are delegated to it in the Constitution), has reserved all police power 
over the same, until and unless it grants to nonmember banks the 
right to participate in and enjoy the fruits of federal law by becoming 
insured in the federal corporation, and that consent to such action 
has not been given. The government contends, on the contrary, that 
such consent appears clearly from the statutes of Indiana. 

Under Indiana law its corporations, along with the expressed 
power conferred by their charters, “take by implication all the reason- 
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able modes’ of execution which a natural person may adopt in the ex- 
ercise of similar powers.” 'They enjoy these powers as fully as natural 
persons, with incidental power to do anything necessary to accomplish 
their corporate purposes, not repugnant to law. Burns’ Ann. St. Ind. 
1933, § 18-502; St. Joseph Hydraulic Co. v. Globe, etc., Co., 156 Ind. 
665, 675, 676, 59 N. E. 995, 999. It would seem necessary, conven- 
ient, and expedient for the Indiana state banks to insure their deposits 
in the Federal Deposit Insurance Corporation, if they have opportu- 
nity so to do, and the statutes are void of provisions as to which such 
action would be repugnant. State banks in Indiana may make any 
agreement with their depositors so long as the rights of innocent third 
parties are not injuriously affected. Burns’ Ann. St. Ind. 1933, Supp. 
1936, § 18-1103 (Acts 1935, c. 5, § 25); Sindlinger et al. v. Depart- 
ment of Financial Institutions of Indiana (Ind. Sup.) 199 N. E. 715, 
105 A. L. R. 501. These statutes and decisions are persuasive of the 
premise that the Legislature of Indiana has authorized any state bank 
to make any contract regarding deposits which does not injure third 
parties. 

But we find, further, that on February 2, 1933, in the midst of an 
era of great economic and commercial stress not only in Indiana but 
throughout the nation, the Legislature enacted section 18-2007, Burns’ 
Ann. St. Ind. 1933, as follows: “With the consent and approval of the 
department [Department of Financial Institutions of the State of 
Indiana ], any bank or trust company may become associated with any 
organization or association of banks and trust companies, whether 
state or national, or both, if such organization or association is formed 
pursuant to federal legislation which confers on banks or trust com- 
panies in this state the privilege of participating in such organization 
or association, and the purposes thereof are not inconsistent with any 
law of this state.” 

The purpose of such legislative action, at such time and under the 
then existing status of banking institutions, must have been to author- 
ize state banks to enter into association with other banks and trust 
companies, either state or national, for the enjoyment of remedial 
federal legislation, the purposes whereof are not inconsistent with any 
law of the state. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


DRAWING WILLS AND OTHER LEGAL DOCU- 
MENTS AS UNAUTHORIZED PRACTICE OF 
LAW BY BANKS AND TRUST COMPANIES 


Judd v. City Trust & Savings Bank, Supreme Court of Ohio, 12 N. E. 
Rep. (2d) 288 


A bank or trust company, which, through a regular salaried em- 
ployee-attorney, draws a will or other legal document for a customer 
is engaged in illegal law practice, even though the bank or trust 
company is appointed a fiduciary in such document. But, where a 
bank or trust company has been appointed a fiduciary, it may have 
an attorney, in its regular employ on a salary basis, prepare legal 
papers incident to the administration of the trust, or represent it 
in court as such fiduciary. This does not constitute unlawful prac- 
tice, but recognizes the rule that a fiduciary, whether corporate or 
individual, may act for itself, or himself, in executing the provisions 
of the trust. In such case, the attorney, employed by a bank on a 
salary basis is working for his client, the bank. He is not working 
for others except as they may be incidentally affected. If such others 
are interested in the estate and are dissatisfied with the manner 
in which the fiduciary is proceeding, they are at liberty to engage 
independent counsel. The bank or trust company, acting as a fidu- 
ciary, however, has no right, through its attorney, to give independ- 
ent legal advice to those beneficially interested in the trust estate 
or to perform legal services directly for them. 


Another important decision on this question is the recent one by 
the Supreme Court of Michigan, Detroit Bar Association v. Union- 
Guardian Trust Company, 276 N. W. Rep. 365, which was published 
in full in the February issue of the ‘‘Journal’’ at page 91. In this 
decision it was held that, for a trust company to draft wills, or to 
have them drafted by attorneys selected or paid by it, constitutes 
an illegal practice of the law. It was further held that it is not 
an illegal practice of the law for trust companies to draft trust 
agreements, revocable by the trustors, which contain no donative or 
testamentary provisions. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §124. 
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Syllabus by the Court 


1. In Ohio, the power to regulate, control, and define the practice 
of law rests inherently in the judicial branch of the government. 

2. A corporation cannot lawfully engage in the practice of law; 
nor can it do so indirectly through the employment of qualified lawyers. 

3. The practice of law consists essentially of the performance of legal 
services for others. Banks and trust companies in Ohio are engaged 
in the unauthorized practice of law when, through their regular salaried 
officers and employees, who may be attorneys at law admitted to prac- 
tice in Ohio; they prepare and draft wills, trust agreements, or con- 
tracts and other instruments requiring the exercise of legal skill, for 
their customers or patrons. And it makes no difference that such banks 
may be designated in such instruments in fiduciary capacities. 

4. Sections 710-159 and 710-160, General Code of Ohio, expressly 
confer upon trust companies authorized to do business in Ohio the right 
to act in certain fiduciary capacities ‘‘under the same circumstances 
and in the same manner, and subject to the same control by the court 
having jurisdiction . . . as in the case of a legally qualified person.’’ 
A fiduciary, whether an individual or a trust company, may exercise 
the privilege of completely executing the particular trust in all its 
details. Such trust companies may, therefore, through their regular 
attorney-employees, draft papers incident to the administration of the 
trusts in their hands, and appear in the probate court or other courts 
in matters pertaining to the execution of such trusts. 

5. This privilege, however, does not operate as a license to render 
legal services for others. Such companies must adhere to the business 
of executing the trusts in their control; they have no right or authority 
through their attorney-employees to give independent legal advice to 
those beneficially interested, to perform legal services directly for them, 
or to advise or act for others claiming some interest in the trust estate, 
where such advice or acts would partake of a legal nature. 





Appeal from the Court of Appeals, Mahoning County. 

Action in injunction by Wallace F. Judd and others against the 
City Trust & Savings Bank and others to enjoin the defendants from 
practicing law. From a judgment of the Court of Appeals for plain- 
tiffs, defendants appeal.—[ Editorial Statement. ] 

Judgment modified and, as so modified, affirmed. 

This action in injunction was commenced in the court of common 
pleas of Mahoning county by the plaintiffs, Wallace F. Judd, William 
A. Mason, and Robert J. Nicholson, of the city of Youngstown, Ohio, 
duly admitted to the practice of law in all the courts of Ohio, on be- 
half of themselves and others, associated as members of the Mahoning 
County Bar Association, against the defendants, the City Trust & Sav- 
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ings Bank, the Dollar Savings & Trust Company, and the Mahoning 
Savings & Trust Company, Ohio corporations in the city of Youngs- 
town, organized and existing for the purpose of conducting the busi- 
ness of banking and the administering of trusts. 

The amended petition alleged that, contrary to the rights of plain- 
tiffs and all other regularly licensed attorneys at law, and contrary 
to public policy and in violation of law, the defendant corporations 
through their regularly employed officers, some of whom are attorneys 
at law, are engaged in the practice of law ‘‘by drawing wills, trust 
agreements, and other legal documents, and by giving legal advice in- 
cident thereto, for other persons . . . by permitting, authorizing and/or 
directing their said agents to prepare drafts of wills, codicils, trust 
agreements and other legal documents for other persons in which said 
instruments said defendants are named as trustee, executor, admin- 
istrator, guardian, agent, or in other fiduciary capacity, and to give 
legal advice incident thereto.’’ 

Plaintiffs prayed ‘‘that a permanent injunction be issued, enjoin- 
ing and restraining defendants, and each of them, from practicing law 
as herein alleged, and for such other and further relief as may be just 
and equitable in the premises. . . .’’ 

Separate answers were filed by the three defendants, similar in form. 
In addition to general denials, each defendant pleaded that it was 
‘‘qualified under the law to do a trust business in the state of Ohio, 
and is authorized to accept trusts and receive and hold property there- 
under in a fiduciary capacity in accordance with the provisions of said 
law.’’ 

Further answering, each defendant alleged it employed ‘‘qualified 
attorneys at law to represent its interests, and from time to time per- 
mits, authorizes and directs said attorneys to draft wills, trust agree- 
ments and other fiduciary documents, in all of which documents, this 
defendant is either a party or is named as trustee, executor, admin- 
istrator, guardian, agent, or in other fiduciary capacity and in all of 
which documents this defendant has a direct and substantial interest 
as such fiduciary.’’ 

The court of common pleas found the issues joined by the plead- 
ings in favor of the plaintiffs and decreed them the relief asked for in 
the amended petition. 

Thereupon, on December 31, 1935, the cause was appealed to the 
Court of Appeals. On December 9, 1936, that court also decreed relief 
in favor of the plaintiffs, finding in its journal entry that the defend- 
ants maintain, and have maintained trust departments in connection 
with their business, in charge of officers, employees, and attorneys at 
law upon a full-time salary basis; that defendants have held themselves 
out to the public as maintaining trust departments and have through 
attorney trust officers and others given legal advice to individuals and 
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patrons in the preparation and drafting of wills, codicils, trust agree- 
ments, deeds, and escrow agreements, and have also held themselves out 
to the public as qualified to appear in courts in handling estates and 
legal matters, including court procedure, incident to the administering 
of trusts, estates, ete.; that defendants have performed services for 
patrons and for the public by drafting wills, codicils, trust agreements, 
etc., and have by and through said officers and agents for and on be- 
half of their patrons appeared in the courts of Mahoning county, Ohio, 
in the administration of estates and trusts. 

The court further found that, in drafting such legal documents and 
in subsequently making court appearances in connection therewith, the 
defendants have had no direct or primary interest, although appointed 
fiduciaries in and by virtue of such instruments, and that the defend- 
ants have been engaged in the unlawful practice of law in the respects 
charged in the amended petition and as disclosed by the evidence. 
The journal entry concludes: 


“It is therefore ordered, adjudged and decreed that the defendants 
and each of them, their officers, agents and employees be and they are 
hereby perpetually enjoined from advertising, representing or holding 
out that they maintain a legal department for the purpose of giving 
legal advice or that they draft or will draft legal documents, for and 
on behalf of their patrons, or other persons, individuals, or corpora- 
tions, and from drafting or preparing legal documents for persons, 
individuals or corporations, in which they have no direct or primary 
interest; and they are enjoined, together with their officers, agents and 
employees, from the practice of law for and on behalf of others in mat- 
ters in which they have no direct or primary interest and they are, 
together with their officers, agents and employees, perpetually enjoined 
from the practice of law by appearing in court for and on behalf of 
others, whom they may represent or claim to represent in fiduciary 
capacities. ’’ 





It is to be noted that the Court of Appeals extended its decree of 
injunction not only beyond the scope of relief asked by the plaintiffs 
in their amended petition, but beyond the scope of the decree entered 
by the court of common pleas. 

This cause is in the Supreme Court of Ohio by reason of the allow- 
ance of a motion to certify. 

McKain, Ohl & Swanner, Manchester, Ford, Bennett & Powers, and 
Harrington, Huxley & Smith, all of Youngstown, for appellants. 

Wallace F. Judd, William A. Mason, and Robert J. Nicholson, all 
of Youngstown, for appellees. 


ZIMMERMAN, J.—At the outset of this opinion, two general propo- 
sitions must be conceded: (1) In Ohio, the power to regulate, control 
and define the practice of law reposes in the judicial branch of the gov- 
ernment. 4 Ohio Jurisprudence 423, § 5; Land Title Abstract & Trust 
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Co. v. Dworken, 129 Ohio St. 23, 193 N. E. 650, 52 (1935) B. L. J. 280. 
And this is true elsewhere. See In re Opinion of the Justices, 289 
Mass. 607, 194 N. E. 313, and cases therein cited. (2) A corporation 
cannot lawfully engage in the practice of law; nor can it do so indi- 
rectly through the employment of qualified lawyers. Land Title Ab- 
stract & Trust Co. v. Dworken, supra; Section 8623-3, General Code 
of Ohio; 4 Ohio Jurisprudence 429, § 12; 10 Ohio Jurisprudence 888, 
§ 663; 5 American Jurisprudence 276, § 25. 











Drafting Wills for Customers 






In the disposition of this case upon the record there are two ques- 
tions to be answered. They will be stated and discussed separately. 
The first is as follows: 

Are state banks in Ohio, having trust powers, engaged in the un- 
authorized practice of law, when, through regularly employed and 
salaried officers and employees who are generally attorneys at law ad- 
mitted to practice in Ohio, they prepare and draft wills, trust agree- 
ments and contracts for their customers and patrons, in which instru- 
ments the banks are named in fiduciary capacities? 

The leading case in this state relating to the unauthorized practice 
of law is Land Title Abstract & Trust Co. v. Dworken, supra. There, 
in the first paragraph of the syllabus, the following rule is announced: 














“‘1. The practice of law is not limited to the conduct of cases in 
court. It embraces the preparation of pleadings and other papers in- 
cident to actions and special proceedings and the management of such 
actions and proceedings on behalf of clients before judges and courts, 
and in addition conveyancing, the preparation of legal instruments of 
all kinds, and in general all advice to clients and all action taken for 
them in matters connected with the law.’’ 










The acts stressed in the above definition as constituting the practice 
of law are the performance of legal services for others. A corporation 
is ‘‘an artificial being, invisible, intangible, and existing only in con- 
templation of law.’’ Trustees of Dartmouth College v. Woodward, 4 
Wheat. 518, 4 L. Ed. 629, quoted in State ex rel. Crabbe, Atty. Gen. v. 
Thistle Down Jockey Club, Ine., 114 Ohio St. 582, 590, 151 N. E. 709, 
711. It can function only through its officers, agents, or representatives. 
A salaried trust officer or employee of a bank or trust company, regu- 
larly employed, whether a member of the bar or not, is as much an 
integral and essential part of its organization as the president or cashier. 
Corporations may not practice law. Therefore, when a trust company 
through its attorney-employee performs services for customers or patrons 
in drafting wills, trust agreements, or contracts and other instruments 
requiring the exercise of legal skill, such corporation must be held to 
be practicing law within the quoted definition from the Dworken Case. 
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And this fact is not altered by the inclusion of the trust company in 
such instruments as a fiduciary. 

There can be no doubt that the drawing of wills and trust agree- 
ments for others, especially as a confirmed occupation, constitutes the 
practice of law to an important degree. Their preparation requires a 
considerable knowledge of the law, and includes the imparting of legal 
advice to their creators. When a testamentary disposition of property 
is made by such instruments, they must, if unrevoked, be administered, 
and sometimes interpreted, by a court of proper jurisdiction. 

Furthermore, when an attorney-employee of a trust company pre- 
pares legal documents of the character denoted for the patron or cus- 
tomer of the corporation, the latter is deprived of the offices of an 
independent legal counselor; patently the allegiance of the attorney- 
employee is to his employer. ‘‘The relation of attorney and client is 
that of master and servant in a limited and dignified sense, and it in- 
volves the highest trust and confidence. It cannot be delegated with- 
out consent and it cannot exist between an attorney employed by a 
corporation to practice law for it, and a client of the corporation, for 
he would be subject to the directions of the corporation, and not to the 
directions of the client.’’ In re Co-operative Law Co., 198 N. Y. 479, 
483, 92 N. E. 15, 16, 32 L. R. A., N. S., 55, 58, 139 Am. St. Rep. 839, 
842, 19 Ann. Cas. 879, 881. 

In recent years the question now engaging our attention has been 
before many of the courts of this country, in varying forms, and the 
holdings in most instances have been to the effect that the preparation 
of wills, trust agreements, and other instruments calling for the ap- 
plication of legal knowledge, by a bank or trust company for its custom- 
ers or patrons, through its employees who may be qualified attorneys at 
law, constitutes the unauthorized practice of law. People ex rel. Illinois 
State Bar Ass’n v. People’s Stock Yards State Bank, 344 Ill. 462, 176 
N. E. 901; People v. People’s Trust Co., 180 App. Div. 494, 167 
N. Y. 8S. 767; In re Eastern Idaho Loan & Trust Co., 49 Idaho 280, 
288 P. 157, 73 A. L. R. 1323; In re Otterness, 181 Minn. 254, 232 N. W. 
318, 73 A. L. R. 1319; Cain Pres., Bar Ass’n of N. D. v. Merchants 
National Bank & Trust Co. of Fargo, 66 N. D. 746, 268 N. W. 719. 
Compare, State ex rel. Indianapolis Bar Ass’n v. Fletcher Trust Co., 
Ind. Sup., 5 N. E. 2d 538. And it woud seem to make no difference 
that the bank or trust company is named as a fiduciary in such instru- 
ments. People ex rel. Committee on Grievances of Colorado Bar Ass’n 
v. Denver Clearing House Banks, 99 Colo. 50, 59 P. 2d 468; State 
ex inf. Miller, Cireuit Atty. v. St. Louis Union Trust Co., 335 Mo. 
845, 74 S. W. 2d 348. 

Both the reasoning and the results in the cases cited appeal to us 
in the main as sound, and we find ourselves in accord generally with 
their pronouncements. 
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It follows that the first question propounded calls for an affirmative 
answer, i.e., when state banks in Ohio, having trust powers, pursue 
the practices described for their customers and patrons, they are en- 
gaged in the unauthorized practice of law. Of course, this would pre- 
clude them from representing by advertisements or otherwise that they 
possess the privilege of engaging in such practices. 

It should not be inferred from anything we have said that the at- 
torney for a testator or settlor may not confer with the bank through 
its officers and attorneys on any matter of mutual interest having to 
do with the appointment of the bank as a fiduciary. Nor do we mean 
to say that the ‘bank is precluded from stipulating the terms under 
which it is willing to undertake the execution of the trust. 

The second question for decision is as follows: 


Drafting Papers Incidental to Administration of Trust 


When state banks in Ohio, having trust powers, have been appointed 
fiduciaries and are acting as such, and have duly admitted attorneys 
at law in their regular employ on a salary basis, and those attorneys 
draft legal papers incident to the administration of the trusts and ap- 
pear in the probate court and other courts for and on behalf of the 
banks as such fiduciaries, are the banks engaged in the unauthorized 
practice of law? 

This question presents a more difficult and complex problem. 

Sections 710-159 and 710-160, General Code of Ohio, expressly con- 
fer upon trust companies, authorized to do business in Ohio, the right 
to act in fiduciary capacities, including the roles of executor, admin- 
istrator, trustee, agent, and guardian of the estate, ‘‘under the same 
circumstances and in the same manner, and subject to the same con- 
trol by the court having jurisdiction . . . as in the case of a legally 
qualified person.’’ These statutes have existed in their present form 
since the year 1919, and, so far as we are apprised, their validity has 
never been challenged by court action, and is not challeged in the pres- 
ent case. Section 10506-1, General Code, a part of the Probate Code, 
includes corporations under a definition of the term ‘‘fiduciary.’’ 

Pursuant to this statutory authority, trust companies in Ohio have 
frequently been named and appointed as fiduciaries and have executed 
and are executing the duties entrusted to them in such capacities. Be- 
ing corporations, the management of the affairs relating to the trusts 
in their hands must be assumed by their officers and employees. Of 
necessity, a corporate fiduciary has to be regarded and treated much 
as a natural person filling the same position, and the statute so pro- 
vides. 

Executors, administrators, trustees, and the like, are charged by law 
with non-delegable duties. 18 Ohio Jurisprudence 243, § 189; 40 Ohio 
_Jurisprudence 350, § 131. Different sections of the Probate Code de- 








182 THE BANKING LAW JOURNAL 


scribe various acts which shall or may be performed by fiduciaries. For 
example, see Sections 10504-10, 10504-23, 10506-33, 10506-41, 10505-46, 
10506-59, 10506-60, 10507-3, 10507-15, 10507-22, 10507-31, 10507-32, 
10507-42, 10509-4, 10509-41, 10509-45, 10509-56, 10509-57, 10509-85, 
10509-112, 10509-118 and 10509-121, General Code. 

Quite often fiduciaries hold legal title to the estates in their control. 
Executors and administrators occupy the position of personal repre- 
sentatives of decedents, and are court officers, subject to control, disci- 
pline, and removal for good cause. They must collect debts due an 
estate and sue the debtors, if necessary. Fiduciaries are also liable for 
the return and payment of taxes upon personalty and realty, and the 
same statement applies as to inheritance and estate taxes. Sections 
5336, 5343, 5343-2, 5345-3, 5345-4, 5345-5, 5680, 5684, 5685 and 10509- 
121, General Code; Title 31, Section 192, and Title 26, Section 420 et 
seq., U. S. Code, 31 U. S. C. A. § 192, 26 U. S. C. A. § 420 et seq. Other 
instances of equal importance could be mentioned. 

Executors, administrators, trustees, and other fiduciaries may be 
personally accountable for mismanagement, misconduct, or neglect in 
connection with an estate in their charge. Morris v. Mull, 110 Ohio St. 
623, 144 N. E. 436, 39 A. L. R. 323; Moeller v. Poland et al., Ex’rs, 
80 Ohio St. 418, 89 N. E. 100; 18 Ohio Jurisprudence 293, § 235. 

Since practicing law involves the performance of services for others, 
any individual is accorded the right to do his own legal work either 
in court or out. Upon such theory it would appear to have been gen- 
erally recognized in Ohio that fiduciaries may act for themselves in 
the execution of their offices, in and out of court, if, being competent 
to do so, they care to assume that burden. Sections 10506-3 and 10509- 
193, General Code; 18 Ohio Jurisprudence 431, § 339; 40 Ohio Juris- 
prudence 350, § 131; Rockel’s Complete Ohio Probate Practice, 4th 
Ed., 427, § 508, et seq.; Adams & Hosford, Ohio Probate Practice and 
Procedure, 2d Ed., observation on page 590, also page 655, subdivision 
15. Strictly speaking, ‘‘executors and administrators are personally 
liable for the services of attorneys employed by them.’’ Thomas, 
Adm’x, v. Moore, 52 Ohio St. 200, 39 N. E. 803. 

While it is true that a fiduciary, whether a trust company or a 
natural person, is answerable to creditors, distributees, beneficiaries, 
heirs, cestuis que trustents, wards, and the like, in that the estate must 
be administered with due regard for their interests, that is not destruc- 
tive of the proposition that the fiduciary has a very real, vital, and 
substantial interest to conserve on his or its own account—a direct and 
primary interest, if you please. Responsibility for the proper execution 
of the trust rests solely on the fiduciary. 

As previously noted, trust companies are empowered by law to act 
as fiduciaries. Such right is not disputed. In performing the legal 
phases of that business, attorney-employees are acting for their em- 
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ployers. They are engaged in an occupation directly connected with 
their employers’ authorized undertaking. They are not acting for 
others, except as others may be incidentally affected. The trust com- 
pany is then doing its own recognized business through lawyers of its 
own selection. Whether they are salaried employees within the or- 
ganization, or outside lawyers receiving a fee for their services, is there- 
fore not important in such a situation. See Hanson v. Federal Land 
Bank of Omaha, 63 S. D. 622, 628, 262 N. W. 228, 231; In re Kelsey, 
186 App. Div. 95, 100, 173 N. Y. 8. 860, 863, 37 N. Y. Cr. R. 299. 


If those interested in an estate, such as beneficiaries or creditors, 
are dissatisfied with the manner in which the fiduciary is proceeding, 
they are at liberty to employ independent counsel of their own choice 
to protect their interests. A variety of statutory remedies is avail- 
able to them. 

Pursuing the discussion further, paragraph 4 of the syllabus in Land 
Title Abstract & Trust Co. v. Dworken, supra, reads: 


‘*4. The statutes of this state recognizing title guarantee and trust 
companies were enacted for the purpose of enabling such companies to 
guarantee titles to real estate, but not for the purpose of performing 
acts which constitute the practice of law. Section 9850, General Code, 
authorizing title guarantee and trust companies to prepare and furnish 
abstracts and certificates of title to real estate, does not permit such 
companies to issue a certificate containing an opinion as to the condi- 
tion or validity of titles which are not guaranteed by such companies.’’ 


That statement, and the pertinent part of the opinion on which it 
is based, carries the unmistakable implication that services performed 
by such companies exclusively in the business of guaranteeing titles, 
even though they do touch upon the practice of law, should not be 
branded as illegal, being merely incidental to a sanctioned enterprise. 


In other words, so long as title guarantee and trust companies con- 
fine their activities to performing services beneficial to themselves in 
the prosecution of their approved business, the necessarily appurtenant 
benefits of a legal complexion to other persons does not make such 
pursuit unlawful. See People v. Title Guarantee & Trust Co., 227 N. Y. 
366, 125 N. E. 666; People v. Title Guarantee & Trust Co., 191 App. 
Div. 165, 181 N. Y. 8. 52, affirmed 230 N. Y. 578, 130 N. E. 901. Tlus- 
trating the thought expressed in a pertinent manner, we note the case 
of Rosenthal v. Lawyers’ County Trust Co., 156 Mise. 910, 911, 282 
N. Y. 8S. 868, 869, where it is said: 


‘‘The ordinary business corporation cannot act as a trustee. Only 
corporations chartered as trust companies, and expressly authorized 
to act in such capacity, can serve as trustees. And in such eases, though 
some of the services required may invade the practice of law, if they 
are necessarily incident to the proper execution of the trust, they may 
be sanctioned. Land Title Abstract & Trust Co. v. Dworken, 129 Ohio 
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St. 23, 193 N. E. 650. Reference should also be had to the New York 
citations specifically stressed in the opinion of the Ohio Supreme Court 
(supra). But the seeming necessity for the sanction of such incidental 
special powers cannot be converted into a license for further corporate 
infringement upon the exclusive right of the individual to practice 
law, and no eourt is willing to invite further encroachments. ’’ 


The attitude of the Supreme Court of Michigan is shown by its 
opinion in the case of Detroit Bar Ass’n v. Union Guardian Trust Co., 
282 Mich. 216, 276 N. W. 365, 370, when it said: 


‘‘The statute [3 Comp. Laws, 1929, Sec. 12018] expressly confers 
upon such corporations [trust companies] the power to act generally 
as agents or attorneys in the management of estates, to serve as exec- 
utors, administrators, trustees, receivers, or assignees, or guardians 
under an appointment by court and other kindred powers. We have 
already stated herein that we are of the opinion this statute is not un- 
constitutional in granting such powers to these corporations notwith- 
standing they may be thereby authorized to engage in some types of 
business which are within or border closely upon certain phases of the 
practice of law as that term is considered in the decisions of various 
courts. ... 

“‘Tt would seem to be a necessary inference that the Legislature con- 
templated that such companies should thereby be authorized and em- 
powered to present matters . . . which were ordinarily incident to 
the execution of their respective trusts to the courts in the same manner 
and to the same extent as might an individual serving in like capacity; 
and the Legislature must have intended to empower trust companies 
to earry on these activities as a part of their regular business. The 
conclusion is that the Legislature in passing the pertinent statutes must 
have contemplated that a trust company so authorized might perform, 
as a part of its regular established business, the ordinary and incidental 
services relative to a trust which it had assumed, provided that for the 
rendering of such services it made no charge other than that of the fees 
provided by statute.’’ 


Undoubtedly a trust company acting as a fiduciary must adhere to 
the business of executing the trust. It has no right or authority to 
give independent legal advice to those beneficially interested, to per- 
form legal services directly for them, or to advise or act for others 
claiming some interest in the trust estate, where such advice or acts 
would partake of a legal nature. 

We are therefore constrained to answer the second question in the 
negative. 


Our attention has been directed to the cases of Bennie v. Triangle 
Ranch Co., 73 Colo. 586, 216 P. 718, and Mullin-Johnson Co. v. Penn 
Mutual Life Ins. Co., D. C. Cal., 9 F. Supp. 175, to which might be 
added Mortgage Commission of New York v. Great Neck Improvement 
Co., 162 Mise. 416, 295 N. Y. S. 107, in support of the tenet that a cor- 
poration cannot conduct its own eases in court by one of its officers. 
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However, upon analysis, the holdings in those cases are confined to the 
proposition that an ordinary business corporation may not prosecute 
or defend a legal action in which it is directly concerned through an 
officer or agent who is not a duly admitted attorney at law. 

It may also be appropriate to remark that upon its facts and in 
principle the instant case is distinguishable from those cases in which 
certain corporations and associations have been held to be engaged in 
the unauthorized practice of law by the employment of attorneys to 
represent the customers of or subscribers to such corporations or the 
members of such associations, in various legal matters. 73 A. L. R., 
annotation beginning at page 1332; 105 A. L. R., annotation beginning 
at page 1371; In re Shoe Mfrs. Protective Ass’n, Inc., Mass., 3 N. E. 
2d 746; Richmond Ass’n of Credit Men, Inc., v, Bar Ass’n of City of 
Richmond, 167 Va. 327, 189 S. E. 153; State ex rel. Freebourn, Atty. 
Genl. v. Merchants’ Credit Service, Inc., Mont., 66 P. 2d 337; State 
ex rel. McKittrick, Atty. Genl. v. C. S. Dudley & Co., Inc., Mo. Sup., 
102 S. W. 2d 895. 

In conclusion, this opinion is confined to deciding the precise issues 
presented by the record in this case, and should be so interpreted by 
the bench and bar. The question of the propriety of an attorney em- 
ployed on a salary basis in sharing fees and compensation with others, 
not attorneys, is not before this court. In re Otterness, supra. 

The judgment of the Court of Appeals is modified in conformity with 
this opinion, and as so modified will be affirmed. 

Judgment modified and affirmed. 


FAILURE OF BANK RECEIVING CHECKS FOR 
COLLECTION 


Friedman v. Irving Trust Co., Municipal Court of the City of New 
York, 300 N. Y. Supp. 51. 


The plaintiff deposited in a New Rochelle bank two checks drawn 
on New York City banks. The deposit slip provided that the New 
Rochelle bank acted only as collecting agent. The New Rochelle 
bank forwarded the checks to the defendant bank for collection where 
they were received on January 2, but after the New Rochelle bank 
had been taken over by the banking department. The defendant 
credited the checks to the New Rochelle bank on the morning of 
January 2 but they were not collected from the drawee banks until 
three o’clock that afternoon. It was held that the plaintiff was 
entitled to the proceeds of the‘checks less the amount which he had 
received in dividends from the closed New Rochelle bank. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §154. 
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Action by John M. Friedman against the Irving Trust Company. 

Judgment for plaintiff. 

Albert Hirst, of New York City (David Siskind, of New York City, 
of counsel), for plaintiff. 

Paul E. Mead, of New York City (William A. Onderdonk, of New 
York City, of counsel), for defendant. 


EDER, J.—The plaintiff maintained a checking account in the 
Huguenot Trust Company of New Rochelle, N. Y., which trust com- 
pany, at the time, maintained an account with the defendant. The 
Huguenot Trust Company (hereafter called the Huguenot Bank) was 
not a member of the New York Clearing House; the defendant was such 
member. 

On December 30, 1933, plaintiff deposited two checks with the 
Huguenot Bank; one, for $1,000, and the other for $20. These checks 
were drawn on New York City banks; they were drawn and indorsed 
to the plaintiff’s own order. In making the deposit, plaintiff drew and 
presented to the Huguenot Bank the usual deposit slip, which contained 
a statement similar to that appearing on the passbook issued by the 
Huguenot Bank to plaintiff, and reads: ‘‘In receiving items for deposit 
or collection, this Bank acts only as depositor’s collecting agent and 
assumes no responsibility beyond the exercise of due care. All items are 
credited subject to final payment in cash or solvent credits. This Bank 
will not be liable for default or negligence of its duly selected corre- 
spondent nor for loss in transit, and each correspondent so selected 
shall not be liable except for its own negligence. This Bank or its 
correspondent may send items, directly or indirectly, to any bank, in- 
eluding the payor, and accept its draft or credit as conditional pay- 
ment in lieu of cash; it may charge back any item at any time before 
final payment, whether returned or not, also any item drawn on this 
Bank not good at close of business on day deposited.’’ 

This was a deposit for collection. December 30, 1933, was a Satur- 
day and the checks did not reach the defendant until January 2, 1934, 
the intervening days being a Sunday and New Year’s Day, a legal 
holiday. On the morning of January 2, 1934, the day on which the 
defendant received the two checks and prior to the collection, the 
Huguenot Bank was taken over by the banking department of the state 
of New York and was not permitted to open for business on that day. 

The defendant, on that date, collected the checks in question and 
credited the account of the Huguenot Bank with the amount of the 
checks. This, it claimed, it did in good faith and had fully discharged 
its obligation to the Huguenot Bank. There appears to be a dispute on 
the issue of good faith, but if it is material, though I do not think so, 
it appears by an examination of the defendant before trial that it had 
actual notice on the morning of January 2, 1934, that the superintend- 
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ent of banks had forbidden the Huguenot Bank to receive any deposits 
or pay out any funds. 

The Huguenot Bank acted only as plaintiff’s collecting agent; the 
defendant, as subsequent collecting bank, acted as sub-agent. The credit 
given by defendant to the Huguenot Bank was given after the suspen- 
sion of the Huguenot Bank; the credit on the defendant’s books was 
given on the morning of January 2, 1934, while the check was not col- 
lected until 3 p. m. on that day. It appears to be stipulated that the 
proceeds were not only not collected but that the items themselves were 
not even received until after the Huguenot Bank had been closed. 
While the defendant claims it paid the proceeds of these checks to the 
Huguenot Bank, the actual fact is that the so-called ‘‘payment’’ was 
nothing more than a mere accounting item on its books after the sus- 
pension of the depositing bank ; this so-called ‘‘payment’’ was neither a 
payment in currency nor an ‘‘unconditional credit’’ of a character 
recognized in law (see sections 350-a, and 350-1, Negotiable Instruments 
Law) and, if anything, it would appear that what the defendant did 
do, in effect, was to reduce on its own books an indebtedness due to it 
from the Huguenot Bank. 

The facts, and the deposit made, under the mentioned conditions, 
created a special relationship of bailor and bailee, not that of debtor and 
creditor, and the title to the checks and to the proceeds of the collection, 
even if merged with the funds of the bank, remains in the depositor. 
Matter of Bank of Cuba, 198 App. Div. 733, 191 N. Y. S. 88. Irrevocable 
credit must be given in order to constitute the bank the owner of the 
item. This case at bar is similar to Matter of Vavoudis, 141 Misc. 823, 
252 N. Y. S. 779, affirmed, 233 App. Div. 672, 249 N. Y. S. 870. The 
determining factor is that, prior to the closing, a debtor and creditor 
relationship did not exist between the bank and the depositor. 

Both the law and the relationship between the parties created the 
defendant an agent, and, unless the defendant performed the duties and 
obligations incumbent upon it as such agent, it is liable to plaintiff for 
any resulting loss. 

By the express terms of section 350-a of the Negotiable Instruments 
Law, defendant was the subagent of the plaintiff ; the funds in question, 
upon collection by the defendant, were a trust fund for the benefit of 
the plaintiff. It is elementary that the subagent is subject to all the 
liability of the agent to the principal and the subagent owes to the prin- 
cipal the greatest degree of loyalty (Restatement of the Law of Agency, 
§ § 5-C, 422, 428) ; he must use due care to collect, and failure renders 
him liable. Florida Citrus Exchange v. Union Trust Company of 
Rochester, 244 App. Div. 68, 278 N. Y. S. 313. 

The Huguenot Bank acted as agent, but its agency terminated and 
was revoked when the superintendent of banks took possession; there 
was a revocation by operation of law. Matter of Vavoudis, supra. Eo 
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instante, the agency of the defendant as subagent was revoked (Re- 
statement of the Law of Agency, § § 121 and 137) ; if it continued to 
act thereafter, it is responsible to plaintiff as principal (People v. Nel- 
son, 143 Mise. 339, 257 N. Y. 8. 361) ; its authority to act as subagent 
fell with that of the Huguenot Bank. 

It was the duty of the defendant, particularly when it had knowl- 
edge of the termination of business of the Huguenot Bank, and prior to 
the time of the collection and alleged payment of any proceeds of these 
checks to refrain from proceeding with the collection of the items and 
to return them to the plaintiff or to the forwarding bank from which 
they had been received. This duty it wholly disregarded. Its action 
in dealing with the proceeds after notice of revocation of the agent’s 
authority constituted a conversion of the plaintiff’s property. See Wolf 
v. Title Guarantee & Trust Co., 251 App. Div. 354, 296 N. Y. S. 800. 
The defendant, it is clear, failed to fulfill and discharge its duty and 
obligation to plaintiff and the latter is entitled to recover. 

The plaintiff, concededly having received, as a result of the reorgan- 
ization of the Huguenot Trust Company credit to the extent of $510 out 
of the total sum of $1,020, he is entitled to recover the difference; that 
is, the sum of $510, with interest, from the defendant. Judgment is 
therefore awarded the plaintiff against the defendant in the sum of 
$510, with interest. Ten days’ stay. 


BANK LIABLE IN RELEASING BILL OF LAD- 
ING AND SIGHT DRAFT 


Ott v. Schneiter, Court of Appeals of Ohio, 10 N. E. Rep. (2d) 947 


One acting as agent for the plaintiff ordered a car for the pur- 
pose of shipping a carload of cheese, drew a bill of lading, attached 
a sight draft for the purchase price of the cheese to the bill and for- 
warded the papers through a bank. Later, acting through the bank, 
the agent released the bill of lading draft. It was held that both 
the agent and the bank were responsible for the purchase price of 
the cheese. ‘‘The bank,’’ said the court, ‘‘should have asked instruc- 
tions from the appellee (plaintiff) before releasing the bill of lading 
and sight draft.’’ 


Action by Fred Ott against Fred Schneiter and another. Judgment 
for plaintiff and defendants appeal.—[Editorial Statement. | 
Affirmed. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §276. 
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Bowers & Stafford, of New Philadelphia, for appellants. 
Renner & Toomey, of New Philadelphia, for appellee. 


LEMERT, P. J.—Appellants, Fred Schneiter and Citizens Bank of 
Sugar Creek, Ohio, jointly and severally have appealed this cause on 
questions of law, and complain of the proceedings below upon the as- 
signment of errors which are as follows: 

(1) The damages allowed by the jury were excessive, and appear 
to have been given under influence of passion and prejudice. 

(2) The verdict of the jury is not sustained by sufficient evidence. 

(3) The verdict of the jury is contrary to law. 

(4) The court erred in the admission of evidence, and in its charge 
to the jury, to all of which the appellants at the time excepted. 

(5) The court erred in overruling the demurrer to the third 
amended petition in the court below, to which the appellants at the 
time excepted. 

(6) The court erred in overruling the motion for a directed verdict 
at the close of the testimony of the appellee, plaintiff below, and again 
at the close of all the evidence in the case to which the appellants, de- 
fendants below, at the time excepted. 

(7) The court erred in rendering judgment against the appellants, 
defendants below; said judgment should have been in favor of appel- 
lants, defendants below. 

This cause was tried in the common pleas court of Tuscarawas county 
upon the issues contained in the fourth amended petition of the ap- 
pellee and the separate answers of the appellants. 

The fourth amended petition sets forth and alleges two causes of 
action by the appellee, Fred Ott, who commenced this action on be- 
half of numerous farmers engaged in the dairy industry, operated as a 
volunary association, known as ‘‘The Champion Cheese Company.’’ It 
is claimed in the fourth amended petition that the cheese company, 
together with another association, known as ‘‘The E. J. Miller Cheese 
Company,’’ sold by parol contract, on or about the 8th day of Janu- 
ary, 1934, to a firm known as ‘‘Reynolds & Company,’’ of New York 
City, certain quantities of cheese at an agreed price per pound, for 
future delivery and shipment. 

Without a lengthy recitation of the facts disclosed by the record in 
this case, we have to say that the second cause of action in the fourth 
amended petition contends that appellants (Agent Schneiter and the 
bank) agreed to and undertook to consummate the collection of the 
purchase price of a second shipment of cheese and avers that they 
wholly failed to do so, causing the appellee to suffer a loss of $3,763.03. 
Separate answers were filed by the appellants, constituting in substance 
general denials. The appellant Fred Schneiter especially denies that 
he was special agent for the cheese companies, or any of them, for any 
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consideration whatsoever, and prays that the fourth amended petition 
be dismissed. The separate answer of the Citizens Bank, one of the 
appellants herein, is in substance a general denial, but especially de- 
nies that it ever acted as special agent or agent of any kind for the 
appellee, and his associates, or either of them, in any capacity whatso- 
ever, for any consideration whatsoever, and asks that the fourth 
amended petition be dismissed. 

Upon the issues joined a verdict was returned by the jury in the 
full amount as prayed for, to wit, the sum of $3,795.93. Motion for a 
new trial was duly filed, alleging the same grounds of error as set forth 
in the assignment of errors hereinbefore set forth, and, after the over- 
ruling of the motion for a new trial, notice of appeal was given to this 
court. 

This cause has been well briefed and presented in oral argument. 
The first question presented has to do with the agency of the appellant, 
Fred Schneiter. An examination of the record in the court below clearly 
shows that Fred Schneiter was an agent for the appellee. He admitted 
this agency both on direct examination and on cross-examination by 
testifying that he ordered the car for the appellee, drew a bill of lading 
for the car, and procured a draft for the payment of the cheese, all 
of which acts were for the benefit of plaintiff. The testimony clearly 
shows that Fred Schneiter was instructed to send a sight draft for the 
purchase price of the cheese which is the subject of this section, and 
that he did send a sight draft attached to the bill of lading, and the 
record before us shows facts which would lead reasonable minds to 
conclude that the appellee would not have sent the cheese to New York 
unless a sight draft was attached. The record further shows that the 
Champion Cheese Company had considerable difficulty in collecting the 
purchase price of a carload of cheese sent to the same purchasers in 
New York City about three weeks prior to the carload of cheese subject 
to this action. The testimony shows that a sight draft was released on 
the prior carload, and that a ten days’ acceptance draft was not paid 
when due. Payment for the prior carload of cheese was made by a 
certificate of deposit, payable to the Champion Cheese Company, and 
forwarded to the Citizens Bank of Sugar Creek on February 5, 1934, 
just a few days prior to the forwarding of the second carload of cheese. 
It is reasonable to believe that the Champion Cheese Company and the 
E. J. Miller Cheese Company wished to carry out their contracts to sell 
cheese, but, after the difficulty with the prior shipment, it is reasonable 
to conclude that only a sight draft would be sent with the second car- 
load. There is no testimony in the record showing that Fred Schneiter 
was instructed by the appellee, or by any of the people he represented, 
to release the sight draft of February 8, 1934, and to extend credit to 
Reynolds & Company of New York City. 

It is plain and clear from the record that the appellant Fred 
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Schneiter, being an agent for the collection for the appellee, negligently 
caused the appellee to lose his security and he should be held to answer 
therefor; and that Fred Schneiter, having authority to send the cheese 
to New York and to procure a sight draft in payment therefor, had 
implied authority to choose a collection agent, to submit a bill of lading 
and sight draft, and to receive payment therefor. 

The testimony is undisputed that the appellant bank was so chosen 
and did act in such capacity. The bank prepared the drafts for the 
shipment of February 8, and the bank sent and received communica- 
tions to and from its corresponding banks relative to the second ship- 
ment of cheese as well as to the first. 

The Citizens Bank of Sugar Creeks, because of the duties under- 
taken by it and accepted by it to perform, became a sub-agent for the 
Champion Cheese Company and the E. J. Miller Cheese Company. 
Inasmuch as Fred Schneiter was agent for the cheese company, the 
parties he chose to help him perform his duties became sub-agents to 
the cheese companies. As sub-agent, the appellant bank became liable 
to the appellee for the injury it caused him. 

The law is clearly established that a sub-agent who negligently per- 
forms his duties, thus injuring the rights of the principal, is liable to 
the principal to the extent of the injury suffered by him. 2 Corpus 
Juris 728, §391. 

The testimony clearly shows that the appellant had knowledge that 
the cheese shipped on February 8, 1934, belonged to the Champion 
Cheese Company, represented by the appellee. The telegrams and ex- 
hibits included in the record before us show clearly that the appellant 
bank received communications and that the cheese belonged to the 
Champion Cheese Company. The record clearly shows that the appel- 
lant bank did not use the care required of it in exercising its authority. 
Knowing that the cheese belonged to the Champion Cheese Company 
and the E. J. Miller Cheese Company, represented by the plaintiff, the 
bank should have asked instructions from the appellee before releasing 
the bill of lading and sight draft of February 8, 1934. White v. Third 
Nat. Bank of Cincinnati, 7 Ohio Dec. 666, 4 Wkly. Law Bul. 791; City 
Nat. Bank v. County Bank, 49 Ohio St. 351, 30 N. E. 958. 

The appellant bank was charged with notice that Fred Schneiter, 
acting as special agent to ship this carload of cheese to New York City, 
did not have implied authority to change a cash transaction into a credit 
transaction. I Ohio Jurisprudence 699. 

In the absence of special authority, mere authority to sell does not 
give the agent authority to sell on credit, nor does an agent for collec- 
tion have authority to accept other than cash without express authority 
to the contrary. The authority to collect does not imply the power to 
do any act outside of the authority and necessary means for making 
the collection or receiving a payment, or to do anything unusual which 
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would modify the rights of the creditor or the liability of a debtor. 2 
Corpus Juris 626, § 264. 

So we are of the opinion that the defendant bank did not exercise 
that degree of care which the law requires it to exercise. 

We have carefully examined the charge of the court as to the 
liability of Fred Schneiter and of the Citizens Bank, and we find that 
the charge does not contain any errors. 

It is claimed by appellants that the court erred in its charge by 
defining to the jury the meaning of ordinary negligence, as well as 
gross negligence. From the record before us it is disclosed that it was 
necessary for the court to charge on ordinary negligence in order to 
help the jury understand the meaning of ‘‘gross negligence.’’ How 
could a jury of laymen determine what the law requires of gross negli- 
gence without first knowing the meaning of negligence, and at what 
point of wrongful conduct the term ‘‘gross negligence’’ starts and where 
‘ordinary negligence’’ ends. The court correctly charged as to the 
meaning of ‘‘gross negligence,’’ as disclosed by the record, wherein the 
court stated: ‘‘If you find that the defendants or either of them acted as 
agents as aforesaid on this occasion without compensation or gratui- 
tously, then before they, or either of them, would be liable for negligence 
it must be further shown that they were grossly negligent, as heretofore 


defined, before they would be liable for loss and damage by reason 
thereof.’’ 


There is a further reason for the court charging on ordinary negli- 
gence as well as gross negligence, because there was testimony in the 
record raising a doubt as to whether the appellants were gratuitous or 
compensated agents. 

On the matter of the issue of insolvency there is no error in this 
case prejudical to the rights of the appellants. If there was any error 
in the court’s charge along this line, it was error against the appellee 
and not against the appellants herein, and they are in no position to 
complain in this regard. 

On the matter of the charge of the court as to the measure of dam- 
ages, the cause of action in this case was a tort action, a redress for a 
wrong done. In such cases the measure of damages is the loss suffered 
by the appellee. 


‘An agent to collect a debt or claim must exercise ordinary care, 
skill and diligence in the performance of all the duties incident to the 
undertaking and will be liable to his principal for any loss which his 
negligence in this respect may occasion.’’ 2 Corpus Juris 726, § 388. 

‘‘The measure of damages is the loss or injury actually sustained 
by the principal as the result of such negligence.’’ 2 Corpus Juris 734, 
§ 400. 


We are of the opinion that the loss of the appellee in this case was 
the amount prayed for in the petition, the purchase price of the carload 
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of cheese. The wrongful release by the appellants of the sight draft 
and bill of lading of February 8, 1934, caused the appellee to lose the 
purchase price. 3 Sutherland on Damages (4th Ed.) 2910-2922, §§ 771 
and 774. 

From an examination of all the records in this case we are of the 
opinion that the verdict of the appellee were correct and proper, and 
we have carefully examined into all the errors complained of in this 
case, and we find no errors herein. It therefore follows that the judg- 
ment of the court below will be, and the same is, affirmed. 

Judgment affirmed. 


BANK LIABLE IN MAKING INVESTMENT FOR 
DEPOSITOR 


) 


Birmingham Trust & Savings Company (defendant) v. Ansley (plain- 
tiff), Supreme Court of Alabama, 176 So. Rep. 465. 


A widow turned $3,000 over to a bank, to be loaned by it on 
interest. The bank loaned the money on a second mortgage on 
real estate insufficient to protect the loan. The money was not paid 
to the mortgagor, but to her three daughters, all of whom were em- 
ployed by the bank. They used the funds to purchase a new home, 
taking title in their own names, to which home they moved, abandon- 
ing the mortgaged property. The bank took to itself a deed of trust 
on the property in which it was provided that it should not be liable 
except for ‘‘willful disregard of duty.’’ No appraisal was made of 
the property, nor was there any examination of title. The court 
held that these facts showed a breach of trust, requiring the bank, 
as trustee, to account for the sum which it received. 


The property upon which this loan was made was described as 
follows in the court’s opinion: ‘‘suburban property outside of the 
fire limits, consisting of three or four acres, irregular in shape, a 
block or more in distance off the traveled thoroughfare, fronting on 
a street car line considerably elevated above the level of the prop- 
erty, on which was located an antiquated dwelling and some negro 
shacks all in bad repair, on which there was an existing mortgage 
of long standing for a debt which had not been reduced, but had been 
allowed to accumulate from $1,600 to $1,800.’ 


Appeal from Circuit Court, Jefferson County; E. M. Creel, Judge. 

Suit in equity by Ada Lee Williams, revived on her death in name 
of Ruth Ansley, Alice Ansley Paget, and Lucile Kyle, as executrices of 
the estate of Ada Lee Williams, deceased, against the Birmingham 
Trust & Savings Company and another. From a decree for complain- 
ants, the named respondent appeals. Affirmed. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §480. 
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Bradley, Baldwin, All & White and Kingman C. Shelburne, all of 
Birmingham, for appellant. 

Crampton Harris and Harold M. Cook, both of Birmingham, for 
appellees. 


BROWN, J.—This appeal is from the final decree entered by the 
circuit court, sitting in equity, in response to the prayer of the bill filed 
by one of the cestuis que trustent (beneficiaries of a trust), against the 
defendant as trustee and another, declaring a breach of the trust, and 
requiring the trustee to account for the specific fund contributed by the 
complainant to the trust fund. 

The trust, as the bill alleges, arose from the fact that the complainant 
placed in the hands of the alleged trustee money, the proceeds of insur- 
ance on her husbands life, to be loaned at interest to complainant’s use, 
and the acceptance by said defendant of the agency and the trust inci- 
dent thereto. The breaches alleged are that the trustee, wholly disre- 
garding complainant’s interest, parted with the fund without adequate 
security, and from time to time, by false and reckless assurances that 
the loan was safe, lulled complainant into a sense of security, while in 
truth and fact the security was wholly inadequate, and was negligently 
allowed to depreciate and go to waste. 

The defenses set up in the defendant’s answers, to state the same in 
substance only, are: First, that there was no relation of trust and con- 
fidence between the defendant bank and the complainant; that the 
loans were made by the complainant through her personal friend, Mr. 
T. O. Smith, who was not acting for the bank, though he was then its 
president, but on his individual capacity as a friend of the complainant; 
and, second, in the deed of trust executed by the defendant Blair, to 
the bank as trustee it was stipulated that the trustee was under no duty 
to look after the safety of the security, and protected itself against 
liability for all acts of omission or commission, except liability for 
‘‘wilful disregard of duty.’’ 

The complainant, Mrs. Ada Lee Williams, formerly Mrs. F. H. 
Ansley, died pendente lite (while the action was pending), and the 
cause was revived and prosecuted to final decree by her executrices. In 
the further treatment of the case in using the word ‘‘complainant,’’ we 
refer to the original complainant. 

After painstaking examination of the voluminous testimony cover- 
ing several hundred pages, disregarding that excluded by the circuit 
eourt on the defendant’s objection, we find evidence sustaining the con- 
clusion of liability expressed in the final decree. 

We now state briefly some of the inferences and conclusions which 
the evidence justifies. 

That a relation of trust and confidence arose between the complain- 
ant and the defendant bank in 1923, soon after the death of complain- 
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ant’s first husband, at which time complainant, through checks issued to 
the bank on her deposit therein, turned over to the bank $1,800 to be 
loaned at interest. The bank loaned this money, nominally to Zoe S. 
Blair, a person in equivocal financial circumstances, pretending to take 
a mortgage on suburban property outside of the fire limits, consisting 
of three or four acres, irregular in shape, a block or more in distance off 
the traveled thoroughfare, fronting on a street car line considerably ele- 
vated above the level of the property, on which was located an anti- 
quated dwelling and some negro shacks all in bad repair, on which 
there was an existing mortgage of long standing for a debt which had 
not been reduced, but had been allowed to accumulate from $1,600 to 
$1,800. 

That written application for the loan showing the nature and char- 
acter of the security offered and the use for which the money was being 
borrowed was not required, as was done when the bank made loans of 
its own funds. No appraisal of the property was made and so far as 
appears no examination of the title. 

The nominal borrower, Mrs. Blair, executed some papers which her 
daughter, who was an employee of the bank, presented to her but she 
did not know what the papers were. She received none of the money. 

The papers executed, the evidence shows, were a mortgage on said 
above-mentioned realty in which the nominal borrower held the equity 
of redemption. The mortgage was delivered to the daughter and the 
daughter kept it in her possession until she was called on to produce it 
as evidence by the defendant. The complainant had no dealings with 
the nominal borrower and knew nothing of the mortgage until shortly 
before the filing of the bill, and made no investigation thereof, but rested 
on her implicit confidence in the defendant bank to protect her interest. 

At the time of the above mentioned loan, the property was occupied 
by Mrs. Blair and her three daughters, all of the daughters being em- 
ployees of the bank, and the daughters paid the interest semi-annually 
to the bank, and it was passed to the complainant’s credit on her deposit 
account. 

In 1925, the loan was increased to said nominal borrower, without 
requiring the usual written application, complainant contributing to 
the loan through the bank an additional $1,200, and the Munger founda- 
tion, through Mr. A. W. Smith, an officer of the bank, contributed 
$1,000, making a total loan of $4,000. 

At this time the bank took a deed of trust to itself, on the property 
above mentioned, embodying the exculpatory clauses pleaded in defense 
of liability. At this time the written application usually required by 
the bank was not made; there was no appraisal of the property; and 
so far as appears no examination of the title; and the bank did not take 
the precaution to see that the money advanced as a loan by it reached 
the hands of the nominal borrower, Mrs. Zoe S. Blair. She testified that 
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not a cent came to her. The evidence goes to show that the additional 
loan was delivered to the Blair girls, who used it in purchasing a resi- 
dence in the City of Birmingham, to which they with their mother 
moved immediately, abandoning the suburban property. 

Soon thereafter the insurance was canceled, the property was 
neglected, some of the shacks burned, others were sold off the property, 
and the old residence allowed to depreciate. 

The fact that the insurance was canceled was brought to the trustee’s 
notice. The complainant was not informed and had no knowledge of the 
property or its location, and had no dealings and did not know the 
nominal borrower. That the complainant had no knowledge of the 
contents of the trust deed or of its existence except such as might be 
imputed by its recordation in the probate office. 

That the loan was in fact made to the Blair girls without enforee- 
able legal obligation on their part to repay the same. The title to the 
property purchased by them, with the additional loan, was taken in 
their name. 

A short time before the original bill was filed, Miss Virginia Blair 
notified the complainant that she could pay no more, and offered to 
quitclaim the property covered by the trust deed in settlement of com- 
plainant’s debt, and the debt of the other cestui que trust. This, the 
complainant, after examining the property, refused to do. There is 
evidence going to show that the property was wholly inadequate secu- 
rity for the loan. 

At some time after the loan was increased the Munger foundation 
was allowed to withdraw the $1,000 advanced, and a Miss Taliaferro, 
through Mr. A. W. Smith, supplied the withdrawal by advancing $1,000 
in lieu of that so withdrawn. Of this transaction the complainant had 
no knowledge. Some phases of the testimony given by Mr. Smith jus- 
tifies the conclusion that Miss Taliaferro has been repaid the advance, 
while other phases are to the contrary. 

The appellants’ major contention here is that Miss Taliaferro or 
A. W. Smith, her trustee, one or both, are necessary parties to the bill. 

The final decree, under complainant’s offer to do equity, required 
that her executrices, now parties complainant, release and quitclaim any 
interest they may have in the alleged trust property to the defendant 
bank, with which appellees assert in argument they have complied. 


‘‘The rule that in suits by or against trustees concerning the trust 
property the beneficiaries are necessary parties in order to be bound 
has many exceptions, and is by no means arbitrarily enforced, but is 
controlled by convenience and necessity, with a just regard to the pe- 
culiar circumstances of each particular case. Thus where there is a 
definite and fixed trust fund, in which each of the beneficiaries is en- 
titled to a certain and aliquot part, distinct from the other so that there 
is no common interest in the object of the bill, all of the cestui que 
trust need not be joined in a suit involving only one individual share.’’ 
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26 R. C. L. p. 1844, § 209; Caldwell v. Taggart, 4 Pet. 190, 202, 7 
L. Ed. 828; Piatt v. Oliver, Fed. Cas. No. 11,115, 2 McLean 267, 307; 
Pewyon Trust, § 882; Atwood v. Rhode Island Hospital Trust Co. 
(C. C. A.) 275 F. 518, 24 A. L. R. 156. 


Neither Miss Taliaferro nor A. W. Smith as her trustee are affected 
by the issues settled by the decree, and they were not necessary parties 
to this suit. Hodge v. Joy, 207 Ala. 198, 92 So. 171; Prout v. Hoge, 
57 Ala. 28. 

The appellants’ (the bank’s) next contention is that the bill is de- 
fective and subject to the defendant’s demurrers in failing to show 
that the complainant had made tender and offered to return all she had 
received from the defendants as a predicate to a rescission. It is a 
sufficient answer to this contention that the bill does not seek a rescis- 
sion of the contract out of which the trust arises, but seeks to have 
the court judicially determine and declare a breach of the trust, make 
discovery, and require the trustee to account. The demurrers to the 
bill were not well taken and were properly overruled. 

The next and final contention of the appellant is that there was a 
failure on the part of the appellees to sustain by competent legal testi- 
mony all the material averments of the bill. 

The law applicable, in such cases, seems to be well settled, to quote 
from 26 R. C. L. 1323, § 186: 


‘*In general, all trustees who have the custody of money are held 
to be exempt from liability for the loss of funds occurring without their 
fault or negligence, and this is so regardless of the form or character of 
the bond which they may have given, or the statutes or order of court 
prescribing their duties. Such trustees are held merely to the dili- 
gence and care which a prudent man ordinarily uses is his own con- 
cern. . . . However, if he does not strictly pursue the line of his duty, 
and a loss ensues, he will be liable to make that loss good, although 
such loss may have been wholly unexpected. And a trustee is liable 
for gross negligence, and for his own acts, in not carefully securing 
money loaned out by him.”’ 


This statement of the general rule is sustained by our decisions. 
Raisler v. Oliver & Co., 97 Ala. 710, 12 So. 238, 38 Am. St. Rep. 213; 
Ferguson, pro ami, v. Lowery et al., 54 Ala. 510, 25 Am. Rep. 718. 
See also, Konigmacher v. Kimmel, 1 Pen. & W. (Pa.) 207, 21 Am. 
Dec. 374; Dietterich v. Heft, 5 Pa. 87. 

The appellant (the bank) further insists that it is relieved of lia- 
bility except for ‘‘a wilful disregard of duty’’ by the exculpating 
stipulations embodied in the deed of trust executed by the nominal 
borrower, Zoe S. Blair, to appellant. Whether such stipulations are 
void against public policy, we need not decide in this case. The com- 
plainant was not a party to that instrument, nor did the trust arise 
out of its execution. There was evidence justifying the conclusion that 
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she had no knowledge of its existence until she discovered the trustee’s 
default. Some of the evidence bearing on this particular issue, on 
which appellant relies to overturn the conclusion expressed in the 
court’s final decree, is documentary in form, consisting of entries on 
the checks and other documents offered by the parties. Whether such 
writings were placed there by the complainant or the defendant, and 
when, were questions, as appears from the argument at the bar, pre- 
sented to the trial court. That court had the original documentary 
evidence, and here it is in transcribed form. Hence, we shall assume 
that the conclusion of the trial court on this phase of the issues was 
sustained by the evidence. 

In the circumstances, knowledge of the exculpatory provisions will 
not be imputed by the fact the deed was recorded. It was the defend- 
ant’s duty, imposed by the law of agency, to inform the complainant 
of the existence and contents of such deed before it could rely on its 
provision to interrupt the relations of confidence and trust arising out 
of the circumstances surrounding the parties. 

We are therefore in accord with the conclusion expressed in the cir- 
cuit court’s final decree, and it is ordered that it be and is hereby 
affirmed. Affirmed. 


GIFT TO TAKE EFFECT AT DEATH INVALID 






Yates’ Estate (defendant) v. Alabama-Mississippi Conference Associa- 
tion (plaintiff), Supreme Court of Mississippi, 176 So. Rep. 534 


A woman left money with a bank cashier with instructions to 
send it to a certain religious organization in the event of her death. 
The money was deposited to the woman’s credit in such form that 
it could have been withdrawn by her at any itme. Upon the de- 
positor’s death, it was held that there was no valid gift in favor of 
the religious organization and that her estate was entitled to the 
fund. 


The transaction was not valid, either as a gift between living 
persons, or as a gift causa mortis (in contemplation of death) for 
the reason that there had been no delivery of the subject matter of 


the gift to the donee. Such delivery is essential to the validity of 
either form of gift. 


Proceeding by the Alabama-Mississippi Conference Association of 
Seventh-Day Adventists, Inc., against the Estate of Annie E. Yates, 
deceased, P. Yates, administrator. From an adverse decree, defendant 
appeals. 


etl 
NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $546. 
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Reversed and rendered. 
W. F. Tucker, of Woodville, for appellant. 
Bramlette & Bramlette, of Woodville, for appellee. 


McGEHEE, J.—This appeal is by the administrator of the estate of 
Mrs. Annie E. Yates, deceased, from a decree of the chancery court of 
Wilkinson county allowing a probated claim against the estate in favor 
of the Alabama-Mississippi Conference Association of the Seventh-Day 
Adventists, Inc., with headquarters at Meridian, Miss. The claim is for . 
a sum of money left by Mrs. Yates with Miss Dannie C. Miller, assist- 
ant cashier of the Commercial Bank, at Woodville, Miss., on May 22, 
1936, to be sent by Miss Miller to the said Alabama-Mississippi Con- 
ference Association of Seventh-Day Adventists, Inc., as a gift from 
Mrs. Yates in the event of her death. A duplicate deposit slip was is- 
sued to Mrs. Yates by the said assistant cashier at the time the money 
was left with her at the bank, showing that this money was deposited 
to the credit of Mrs. Yates, where it remained on deposit until after 
her death on June 27, 1936, and was later paid to the administrator, 
who had found the deposit slip in the purse of the deceased after her 
death. 

Shortly after leaving the money at the bank, Mrs. Yates sent an 
unsigned communication to Miss Miller, but admittedly in her own 
writing, to the following effect: 


‘*Miss Miller no one knows I left the money with you. If anything 
happens to me please do this favor for me. Send it to the Seventh-Day 
Conference, at Meridian, Mississippi. Take a dollar for your trouble. 
Let no one know. Send it in your name. You just write a few lines 
and tell I left it for them. I don’t want it in the will. Wish you 
would go to Centerville and mail it there. I would be glad, so no one 
here would know. If I die, do this for me, please.’’ 


There is no question as to what Mrs. Yates intended should be done. 
But the question is: Did she accomplish under the law what she in- 
tended? It does not appear that during the life of the donor Miss 
Miller sustained any relation whatever to the donee, such as solicitor 
of funds, agent, or employee, so as to render the delivery of the money 
to her a delivery to such donee, although she may have become a trus- 
tee of the money, at the death of Mrs. Yates, for the use and benefit 
of such donee, if the same had remained in her possession or under her 
control until the death of the donor. But the fact is that upon the 
delivery of the money to her, Miss Miller placed it to the credit of 
Mrs. Yates at the bank, where it could have been withdrawn at any 
time by the depositor at pleasure, without liability on the part of the 
bank to the donee. In other words, there was no delivery of the pur- 
ported gift during the lifetime of the donor; and one of the essentials 
of a valid gift causa mortis, as well as a gift inter vivos, is that the 
property must be delivered in such manner that the donor retains no 
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control or dominion over it. Johnson v. Grice, 140 Miss. 562, 160 So. 
271; Pace v. Pace, 107 Miss. 292, 65 So. 273; Meyer v. Meyer, 106 Miss, 
638, 64 So. 420; MeWillie v. Van Vacter, 35 Miss. 428, 72 Am. Dec. 127. 

In the Pace Case, supra, the court held that the delivery of the 
donor’s bank book was not sufficient to sustain a gift causa mortis of 
his credit with the bank, by which it is meant to say that the question 
of intention is not always controlling. 

Section 94, Corpus Juris, pp. 685, 686, reads as follows: ‘‘ While 
gifts causa mortis are in the nature of testamentary dispositions and 
have several characteristics in common with legacies, they differ from 
the latter in many important respects. A gift causa mortis resembles a 
legacy in that it is made in contemplation of death, is ambulatory, in- 
complete, and revocable at the option of the donor at any time during 
his life. On the other hand it differs from a legacy in several impor- 
tant particulars. Possession must be delivered to the donee and re- 
tained by him during the life of the donor, whereas in case of a legacy 
the possession remains with the testator until his decease; the claim 
need not be proved in a court of probate; the title of the donee becomes 
by relation complete and absolute from the time of delivery; no con- 
sent or other act on the part of the personal representative is necessary 
to perfect the title of the donee. It is a claim against the personal 
representative; a legacy is a claim from and through him. Although 
the donor has made a will disposing of all his personal property, a 
donation of this sort is good.’’ 

Furthermore, it is agreed in the record in this case that Mrs. Yates 
left a last will and testament, executed subsequent to leaving this money 
at the bank, to wit, on June 24, 1936, and duly admitted to probate, 
whereby she disposed of all of her estate, both real and personal, with- 
out making any reference to the purported gift, that is to say, the 
money in question had not then been delivered to the donee, Alabama- 
Mississippi Conference Association of Seventh-Day Adventists, Inc., or 
to any agent thereof, and was to the credit of the donor under the 
relationship of debtor and creditor at the time of her death. 

And the record is silent as to whether or not the money purporting 
to have been given to the said Alabama-Mississippi Conference Associa- 
tion of the Seventh-Day Adventists, Inc., may be needed for paying 
the debts, if any, owing by the estate. If the fund in question should 
be needed for such purpose, a gift causa mortis, otherwise valid, could 
not be effective, and the administrator in such case could not be re- 
quired to pay the probated claim. Johnson v. Grice, 140 Miss. 562, 
106 So. 271; 28 C. J. p. 699, § 125; and also 12 R. C. L. p. 968, § 40. 

Other questions are briefed and argued on this appeal, but, because 
of the views herein expressed, it is sufficient to say that the probated 
claim should have been disallowed. 
Reversed, and decree here for appellant. 
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DEFECTIVE ACKNOWLEDGMENT OF CONDI- 
TIONAL SALES CONTRACT 






C. I. T. Corporation v. Hungerford, Supreme Court of Errors of Con- 
necticut, 196 Atl. Rep. 151 












An automobile conditional sales contract, consisting of two parts, 
the first containing the buyer’s agreement and acknowledgment, and 
the second part containing an assignment of the seller’s interest in 
the car to a financing company and an acceptance by the seller of 
the buyer’s agreement, both parts appearing on a single page, con- 
stitutes a single contract and, to be valid against an attaching 
creditor of the buyer, must be properly acknowledged by both 
parties. 


The signature of the seller appeared on the contract ‘‘Owen 
Motors, Ine., by Hans C. Owen, Jr., Sec’y.’’ The acknowledgment 
which was a printed form filled in by the notary, read ‘‘ personally 
appeared H. C. Owen ........ President of Owen Motors, Ine. ........ <i 
The ‘‘H. C. Owen’’ referred to in the acknowledgment was Hans C. 
Owen, Sr., president of the company, who had nothing to do with 
the execution of the contract. The error was due to an oversight 
on the part of the notary, who assumed that the contract had been 
signed by Owen, Sr. It was held that the acknowledgment was de- 
fective, that the transaction, therefore, constituted a straight sale 
to the buyer under Conn. Gen. Stat., § 4699, and that the buyer’s 
attaching creditor was entitled to possession of the car as against 
the financing company, to which the seller had assigned the con- 
tract. 
























Action of replevin, by the C. I. T. Croporation against G. Wilmont 
Hungerford brought to the Court of Common Pleas for the Judicial 
District of Waterbury, wherein the defendant filed a counterclaim for 
the return of the automobile and damages, and the issues were tried 
to the court. Judgment for the defendant on the complaint and counter- 
claim, and appeal by the plaintiff. 

No error. 

Maxwell H. Goldstein, for appellant. 

James E. Russell, for appellee. 


BROWN, J.—Owen Motors, Inc., sold an automobile to Jacob P. 
Treciokas under a conditional sale contract duly recorded in the office 
of the town clerk of Watertown. The contract and note were assigned 
to the plaintiff. Thereafter, and before Treciokas, who was in default, 
had completed his payments, the car was attached by the defendant, 
a deputy sheriff, in a suit brought against Treciokas by Joseph P. Rich- 
ards. The plaintiff brought the present action to replevy the auto- 
mobile from this attachment. The instrument containing the condi- 
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tional sale contract was made a part of the complaint. The purchaser 
signed and acknowledged the contract, but the defendant claims it was 
not properly acknowledged by the seller. Further facts relating to 
the acknowledgment of the instrument are stated later in this opinion. 
The question determinative of the appeal is whether the conditional 
sale contract was acknowledged in accord with the provisions of Gen- 
eral Statutes, §§ 4697 and 4699, so as to be valid against an attaching 
creditor. 

These statutes provide that conditional sales contracts shall be in 
writing, acknowledged before some competent authority, and filed in the 
town clerk’s office in the town where the vendee resides, and that con- 
ditional sales not made in conformity with these provisions shall be 
held absolute sales except as between vendor and vendee and their 
personal representatives. Since the statute does not prescribe the par- 
ticular form of instrument by which conditional sales must be made, 
an instrument signed by the vendor alone, or by the vendee alone, or 
by both the vendor and vendee, may be sufficient according to the nature 
of the instrument evidencing the sale. National Cash Register Co. v. 
Lesko, 77 Conn. 276, 280, 58 A. 967. But, when an acknowledgment is 
necessary to the validity of an instrument, it is the acknowledgment 
of the party or parties executing the instrument and to be bound by 
it which is required. Commercial Credit Corp. v. Carlson, 114 Conn. 
514, 517, 159 A. 352. The plaintiff claims that only that portion of 
the instrument in the complaint which includes the signature of the 
purchaser with those of the two witnesses thereto, and what precedes 
them, constitutes the conditional sale contract; that Treciokas alone 
executed and is bound thereby; and that therefore his acknowledgment 
only is sufficient to satisfy the statutory requirement as to a valid con- 
ditional sale. The defendant contends that the entire instrument, in- 
eluding the signature of Owen Motors, Inc., at the bottom, comprises 
the contract; that both executedand are bound thereby; and that 
therefore a valid acknowledgment by this corporation is also essential. 
In determining which contention is correct we refer to the portion of 
the contract above specified in reciting the plaintiff’s claim as the ‘‘first 
part,’’ and the rest of the instrument as the ‘‘second part.’’ 

By the first part of the contract, Treciokas as purchaser acknowl- 
edges the receipt of the car, agrees to pay therefor as provided, agrees 
title shall remain in the seller until it is fully paid for, and makes other 
promises to safeguard the interest of the ‘‘holder hereof.’’ These in- 
clude a provision that the holder may retake and sell the car, crediting 
the amount realized upon the balance due from the purchaser, followed 
by the words: ‘‘any surplus shall be paid to the purchaser.’’ Aside 
from what may be involved in these provisions for full credit to the 
purchaser of whatever is realized net from such retaking of the car, 
the language of the first part gives rise to duties upon the part of the 
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purchaser alone, and imposes no obligation upon the seller or holder. 
The second part not only contains an assignment of the seller’s interest 
in the car to the plaintiff, but begins with these words: ‘‘The within 
contract is hereby accepted.’’ Accordingly, if both parts together com- 
prise the contract, the words just quoted in connection with the provi- 
sions from the first part above referred to constitute a promise by the 
seller to give to the purchaser the benefit of any net amount realized 
if the car is retaken and sold for the latter’s account. So interpreted, 
both the seller and the buyer executed the contract and are bound 
thereby. 

To determine what did constitute the contract, the form and nature 
of the instrument and the language used in both the first and second 
parts thereof must be considered in the light of the subject-matter, the 
apparent purpose of the parties, and the surrounding circumstances. 
First of all, both parts appear on a single sheet of paper, printed in 
uniform type, and with nothing in title or form to indicate that it is 
other than a single instrument, the only title or designation being 
‘Conditional Sale Contract Connecticut and New Mexico,’’ printed at 
the middle of the top of the paper. There is no break or spacing 
between the first and second parts other than the minimum essential 
to provide two blank lines for purchasers’ signatures at the right, and 
for witnesses’ signatures at the left. Similar space and lines appear 
at the bottom for the dealer’s signature at the right, and that of a 
witness and the date at the left. The title, type, form, and spacing 
indicate that the whole sheet comprises but one instrument. 

The printed wording likewise indicates that the two parts together 
constitute a single contract. It contains the provisions of the condi- 
tional bill of sale of the car from the seller to the purchaser, which 
apply to the particular transaction defined by the typewritten terms 
inserted, and also the assignment of this conditional bill of sale to the 
plaintiff. These might well have been prepared as two distinct and 
separate instruments. The plaintiff, however, evolved the combined 
form here in question and furnished it to the seller to be used in this 
transaction. Its wording shows that it was very carefully prepared for 
the plaintiff’s use in its business of financing automobile purchases, 
and in at least one respect evidences that the plaintiff intended it to be 
executed by both seller and purchaser as a single instrument. Thus 
in the first part the purchaser agrees that he has not dealt and will 
not deal with the seller as the plaintiff’s agent. By its above-quoted 
acceptance in the second part, the seller joins in this agreement. This 
benefits the plaintiff and thus is indicative of its intent above stated. 
Nor is the fact that the undertakings of the purchaser are grouped in 
the first part which is immediately followed by his signature only, while 
most of the undertakings of the seller are set forth in the second part 
followed by its signature only, necessarily inconsistent with this in- 
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tent. The simpler phrasing so made possible suggests sufficient reason 
for the form so adopted. 

The plaintiff, in submitting this form of instrument to the seller to 
use for the purpose contemplated, intended its execution as a single 
instrument and that both parts thereof, and not the first alone, should 
comprise the contract between the seller and purchaser. This inten- 
tion is further evidenced by the printed instructions on the back of 
the duplicate calling for acknowledgments ‘‘by both purchaser and 
seller.’? It is also indicated by its understanding of the transaction 
expressed in its allegation in paragraph 2 of its substituted complaint, 
that the ‘‘contract was duly executed by both parties and duly acknowl- 
edged by them.’’ It is likewise apparent that the seller, realizing that 
it was necessary to meet the plaintiff’s desire and intention in this re- 
gard to obtain the financing needed, in executing the contract intended 
to comply therewith. A similar intent on the purchaser’s part is evi- 
denced by his execution of the contract, his acknowledgment of the 
receipt of a copy thereof, and his payments made thereunder. The 
contract so executed, without alteration or modification of any of its 
printed provisions, constituted their mutual compliance with this in- 
tent. Therefore, the second part including the express acceptance by 
the seller is a part of the contract. 

Upon this issue as to what comprised the contract, as the question 
is presented by this record, the principle in the Restatement of the Law 
of Contracts, vol. 1, § 260, p. 373, defining the distinction between a 
‘‘eondition’’ and a ‘‘promise,’’ is not applicable. The plaintiff urged 
that, since thereunder the provision in the first part that the seller 
should credit the value of the car to the buyer’s account if retaken on 
the latter’s default would be a condition only, as distinguished from a 
promise by the seller, the latter neither executed nor was bound by the 
contract. Whatever force, if any, this claim might have were the first 
part alone the contract, it has none upon the situation before us, where 
it is comprised of both parts together, for the reasons we have pointed 
out. Even were these deemed insufficient of themselves, the further 
fact that the seller, whose agreement the second part is, and who must 
take the responsibility for its contents, has included therein the provi- 
sion expressly accepting the undertakings of the buyer contained in the 
first part, is conclusive. This discloses the seller’s intent that those 
undertakings, before becoming operative should be formally accepted 
by it. Manifestly, also, the plaintiff intended that such acceptance 
should be made by the seller before the contract could become acceptable 
for assignment to it. Both parties thereto executed and were bound 
by the contract. 

Accordingly, as we have already stated, the valid acknowledgments 
of both the seller and the purchaser were essential to afford the plain- 
tiff as the seller’s assignee the protection of section 4697. Commercial 
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Credit Corp. v. Carlson, supra. The defendant’s contention is that 

there was no valid acknowledgment by Owen Motors, Inc., the seller, 

and that therefore, under section 4699, the transaction was an absolute 

sale to Treciokas, and the car is subject to the attachment made by the 

defendant for Richards as a creditor of Treciokas. Whether there was 

a valid acknowledgment by Owen Motors, Inc., is the remaining ques- 

tion determinative of this appeal. 

The finding discloses these facts. The ‘‘Signature of Dealer’’ ap- 
pearing at the foot of the contract is ‘‘Owen Motors, Inc., by Hans C. 
Owen, Jr., Sec’y,’’ of which the words ‘‘Hans C. Owen, Jr., Sec’y,’’ 
were written in by Hans C. Owen, Jr., when the notary public pre- 
sented the papers to him. He is secretary of Owen Motors, Inc. Owen, 
Jr., made no statement to the notary concerning the execution of them, 
and none was asked. Owen Motors, Inc., had a corporate seal, but it 
was not imprinted upon the papers. When Owen, Jr., signed, the ac- 
knowledgment after the date and venue, which was a printed form 
filled in by the notary, read: ‘‘personally appeared H. C. Owen to me 
personally known, who being duly sworn, did say that he is President 
of Owen Motors, Ine. within named, that he knows the seal of said 
corporation, that the seal affixed to said instrument is the seal of said 
corporation and that said instrument was signed and sealed in behalf 
of said corporation by authority of its Board of Directors, and said 
H. C. Owen acknowledged the execution of said instrument to be the 
free act and deed of said corporation by it voluntarily executed.’’ After 
securing Owen, Jr.’s, signature, the notary as such in another room 
signed her own name ‘‘Nora M. McNamee’’ at the bottom of the 
acknowledgment clause. ‘‘H. C. Owen’’ refers to Hans C. Owen, Sr., 
who is president of Owen Motors, Inc. He had nothing to do with this 
contract or its execution. Mrs. McNamee had prepared the papers in 
the expectation that he would execute them for the corporation. Through 
an oversight after Owen, Jr., had signed them, she neglected to sub- 
stitute ‘‘Sec’y’’ for ‘‘Pres.’’ in the acknowledgment clause as she had 
intended. Both she and Owen, Jr., acted in good faith and without 
intent to misstate the facts. 

Passing all other defects as regards this acknowledgment, it is clear 
that the notary’s certificate was incorrect and insufficient under the 
statute. On the face of the instrument it appeared that, while the 
contract was signed by ‘‘Hans C. Owen, Jr. Sec’y,’’ it was acknowl- 
edged by an entirely different person and officer, ‘‘H. C. Owen’’ as 
‘*President.’’ This, appearing on the records, was all that a stranger 
such as a bona fide purchaser from or attaching creditor of the vendee 
would have notice of or be bound by. Under the statute, not merely 
must there be a proper acknowledgment, but there must also be a cor- 
rect certificate of that acknowledgment attached to the contract when 
filed for record, otherwise such creditor or purchaser, upon finding an 
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improper acknowledgment of record, would be justified in dealing with 
the article as the property of the vendee. National Cash Register (Co, 
v. Lesko, supra; Liquid Carbonic Co. v. Black, 102 Conn. 390, 392, 
128 A. 514; Commercial Credit Corp. v. Carlson, supra. Therefore, 
under the provisions of sections 4697 and 4699 already recited, the sale 
of this car to Treciokas was absolute in so far as the rights of Richards, 
his creditor, are concerned. Consequently the defendant who had taken 
possession of it under the writ of attachment issued to secure Richards’ 
claim is entitled to possession as against the plaintiff, and the court 
properly rendered judgment for the defendant on both the complaint 
and counterclaim. 
There is no error. 
In this opinion the other Judges concurred. 


CHECK STOLEN FROM PAYEE AND CASHED 


Blackwell v. First National Bank of Columbia, Supreme Court of South 
Carolina, 194 S. E. Rep. 339 





Where the payee of a check indorses it in blank and leaves it 
unprotected in his office, from which it is stolen and cashed at the 
drawee bank by the thief, the question whether the drawee is liable 
to the payee, both parties having been guilty of negligence, is one 
for the jury to decide. 


In this case a check was drawn on the defendant bank to the 
order of Blackwell and Smith, a firm of attorneys, and delivered 
by the drawer to the payee. The payee firm indorsed the check in 
blank preparatory to depositing it. The check was stolen and cashed 
at the defendant drawee bank by an unknown person, who repre- 
sented himself to be a member of the payee firm. The firm brought 
this action against the drawee bank, alleging, among other things, 
that the bank had been negligent in that it took no steps to identify 
the person who presented the check and to whom payment was 
made. The bank, in its answer, denied these allegations upon in- 
formation and belief. The plaintiff firm demurred to the answer 
on the ground that it did not state facts sufficient to constitute a 
defense. It was held that the demurrer was good for the reason 
that the facts alleged in the complaint were presumptively within 
the bank’s knowledge and that its answer should have been set forth 
in positive form. The bank was granted permission to amend its 
answer so that it might present its defense on the merits. 


Action by E. A. Blackwell and G. Truette Smith, copartners under 
the name and style of Blackwell & Smith, against the First National 






NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $1143. 
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Bank of Columbia. From an order overruling a demurrer to defend- 
ant’s answer, the plaintiffs appeal. 

Reversed in part; affirmed in part. 

The order of Judge Holman is as follows: 

This case comes up on a demurrer to the answer on the ground that 
it does not state facts sufficient to constitute a defense. It becomes 
necessary to consider the pleadings, in order to understand the ques- 
tions presented. 

Paragraphs 1, 2, and 3 of the complaint, admitted by paragraph 1 
of the first defense of the answer, allege that plaintiffs are partners 
under the name of Blackwell & Smith, that defendant is a national 
bank in the city of Columbia; that on May 14, 1936, J. C. Wertz drew 
his check on defendant for $130 payable to the order of plaintiffs, and, 
for value, delivered it to plaintiffs, Wertz then having sufficient funds 
on deposit with defendant to pay the same. 

Paragraph 4 of the complaint alleges: ‘‘That plaintiffs endorsed 
said check preparatory to depositing same to their account in South 
Carolina National Bank, Columbia, 8. C.; that thereafter and on the 
same day (May 14, 1936), the check was stolen from the office of plain- 
tiffs, and as they are informed and believe, was presented to defend- 
ant by a person unknown to defendant but who represented himself to 
be one of the plaintiffs, and the amount thereof was paid to such per- 
son.”’ Paragraph 2 of the first defense admits these allegations, and 
alleges that plaintiffs indorsed said check by writing on the back thereof, 
‘Blackwell & Smith, attys., by E. A. Blackwell,’’ and the same was 
presented to defendant during banking hours. The demurrer specifies 
that the admission of these facts constitutes an admission of liability 
on the part of defendant and this raises the first question before me. 
In this connection, on the hearing of the demurrer, by agreement of 
counsel, the original check was submitted to me and a photostat copy 
filed as a part of the record, for my consideration of the demurrer. 
The check is dated and signed as alleged, and drawn, ‘‘Pay to Black- 
well & Smith, Attys., or Order.’’ It is indorsed ‘‘Blackwell and Smith, 
Attys., by E. A. Blackwell.’’ In other words, the indorsement was 
exactly in the name of the payees, without any restriction or qualifica- 
tion. 

Paragraphs 5 and 6 of the complaint read: 


‘“V. That the defendant failed to ascertain the identity of the person 
presenting said check or to make proper investigation or inquiry to 
establish his identity; that had proper or sufficient investigation or 
inquiry been made before said check was paid, defendant could have 
easly ascertained that said party was not one of the plaintiffs; not the 
payee of the check, and that he was without right or title thereto. 

“‘VI. That the defendant was guilty of negligence and recklessness 
in paying said check as aforesaid and the plaintiffs, as the direct and 
proximate cause of its act in so doing, have been deprived of the value 
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of said check and the amount represented thereby, and have been dam- 
aged in the sum of One Hundred and Thirty ($130.00) Dollars.’’ 


These allegations are denied, upon information and belief, by para- 
graph 3 of the first defense. The demurrer specifies that such a denial 
is not sufficient to put in issue these allegations. This raises the second 
question for determination. 

As a second defense, defendant alleges that ‘‘plaintiffs endorsed 
said check without restriction, thus making the same payable to bearer, 
as plaintiffs well knew, and then kept the check lying unprotected and 
exposed to theft; that in so doing plaintiffs were guilty of negligence 
and recklessness, which, combining and concurring with any negligence 
or recklessness on the part of defendant, contributed as a proximate 
cause of plaintiff’s damage, without which the same would not have oc- 
eurred.’’ The demurrer specifies, as to this defense, that the contribu- 
tory negligence and recklessness of the plaintiffs was not a proximate 
cause of their damage. This raises the third question for consideration. 

The first question, as stated above, is whether the defendant bank 
was under a duty to plaintiffs to require that the person presenting the 
check identify himself before defendant cashed the check. 

~ In determining this question, it is important that the legal relations 
between the parties be borne in mind. The Negotiable Instruments 
Law (section 6940 of the Code of 1932), provides: ‘‘A check of itself 
does not operate as an assignment of any part of the funds to the credit 
of the drawer with the bank, and the bank is not liable to the holder 
unless and until it accepts or certifies the check.’ This means exactly 
what it says. Peurifoy v. First Nat. Bank, 141 8. C. 370, 139 S. E. 
793, 797. Wertz was a depositor with defendant. Plaintiffs were not; 
they deposited with the South Carolina National, another bank in the 
city of Columbia. There was no contractual relation between defend- 
ant and plaintiffs in respect of this check. The payee of a check has 
no claim against the bank upon which it is drawn. The duty of the 
bank is solely to its depositor. South Carolina National Bank v. Mc- 
Candless, 4 Cir., 44 F.2d 111. This does not, of course, militate against 
the rule that the holder of a check may maintain an action ex delicto 
for conversion against the bank which pays the check, knowing that 
the indorsement of the holder’s name thereon was unauthorized. Yar- 
borough v. People’s Nat. Bank, 162 S. C. 332, 160 S. E. 844 (49 B. L. J. 
347). But that rule is in no wise involved here. Nor are we concerned 
with the rule that the bank, when it cashed the check payable to bearer, 
took the risk of the blank indorsement being genuine. There is no 
question but that the indorsement was genuine and valid. It is ad- 
mitted that it was made by Mr. Blackwell himself. 


‘“‘A bank must not mistake the person of the holder, and the direc- 
tion of the maker or subsequent indorsers must be followed at the bank’s 
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peril; but where a check is payable to bearer, the bank is not bound to 
require any identification and is warranted in making payment to the 
person by whom the check is presented... .’’ 7 C. J. 677, citing 
Farmers’, etc., Bank v. Bank of Rutherford, 115 Tenn. 64, 88 S. W. 
939, 112 Am. St. Rep. 817. 


In the case cited, the court said: 


‘‘But in the present case the check was payable to Freeman, or 
bearer. It was not necessary to be indorsed at all, and was indorsed, 
as the proof shows, simply as a compliance with the custom of the 
Rutherford bank. It was not only not necessary that it should be in- 
dorsed, but it was not necessary that Freeman, the holder, should be 
identified, and hence it was not negligence in the bank to fail to have 
him identified, and it was a bona fide holder, if it paid to bearer, with 
or without indorsement.’’ 115 Tenn. 64, 88 S. W. 939, 940, 112 Am. 
St. Rep. 819. 


Section 6785 of the Code of 1932 provides in part: 


‘*An endorsement in blank specifies no endorsee, and an instrument 
so endorsed is payable to bearer, and may be negotiated by delivery.’’ 
“It was the duty of the Bank, when a check which properly demanded 
payment was presented, to make payment, if the drawer had sufficient 
funds to meet it.’’ St. Charles Co. v. Armour & Co., 156 S. C. 397, 
153 S. E. 473, at page 477 (47 B. L. J. 743). 


In Peerrot v. Mt. Morris Bank, 120 App. Div. 247, 104 N. Y. S. 
1045 (32 B. L. J. 322), it was held that where the owner of a check 
indorses the same so that it is payable to bearer and delivers it to an- 
other, the bank, in the absence of notice of any limitation on the au- 
thority of the holder, is justified in paying the same to the holder, al- 
though the check was in fact delivered only for the purpose of being 
placed to the credit of the owner’s account. 

In Doucette v. Old National Bank, 1931, 161 Wash. 159, 296 P. 
570, 572 (48 B. L. J. 478), a recent and well-considered case involving 
the principle which controls here, the court held that a check indorsed 
by a payee in blank passes by delivery as fully and freely as a bank 
note, and said: ‘‘If a bank pays a check indorsed in blank upon present- 
ment to the holder thereof, having at the time no reasonable cause for 
suspecting any irregularity or any cause for refusing such payment, 
the bank will be protected in doing so, no matter what facts unknown 
to it may have occurred prior to the presentment.’’ Section 393, Morse 
on Banks and Banking, 6th Ed. 

This would seem to dispose of the question here presented. 

The complaint does not allege any facts raising an issue as to whether 
the bank, when it cashed the check, became a holder in due course, 
section 6803, Code of 1932. It alleges that the check was presented 
by a person unknown to defendant, but who represented himself to be 
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one of the plaintiffs. It is not alleged that the agent, acting for the 
bank, in cashing the check knew the plaintiffs, so that he should then 
have realized or suspected the theft. Since the agent acting for the 
bank was under no duty to require any identification under the law, 
the only assumption is that he acted in good faith, as nothing is alleged 
to create a suspicion of theft in his mind. 

The established rule in this respect is well stated in Farr-Barnes 


Lumber Co. v. Town of St. George, 128 S. C. 67, at page 74, 122 S. E. 
24, 26, in this way: 























‘“‘This court has announced in numerous cases that, to defeat the 
rights of a bona fide holder for value of commercial paper, something 
more is required than proof of facts and circumstances which merely 
give rise to suspicion, or which may be sufficient to put a prudent per- 
son on inquiry. There must be proof of actual notice or knowledge of 
the defect in title, or bad faith on the part of the holder at the time 
he purchased the paper.’’ 


By way of contrast and comparison, Charleston Paint Co. v. Ex- 
change Co., 129 S. C. 290, 123 S. E. 830, is interesting. 

Plaintiffs contend, however, that the check was stolen from their 
office—that there was no delivery. They rely on the last sentence of 
section 6767 of the Code, which reads: ‘‘And where the instrument is 
no longer in the possession of a party whose signature appears thereon, 
a valid and intentional delivery by him is presumed until the contrary 
is proved.’’ They say that the thief acquired and could pass no title 
and that they are entitled to show this under the rule of the sentence 
quoted. But plaintiffs overlooked the sentence of section 6767, imme- 
diately preceding the one on which they rely. This reads: ‘‘But where 
the instrument is in the hands of a holder in due course, a valid delivery 
thereof by all parties prior to him so as to make them liable to him is 
conclusively presumed.’’ Since, as shown above, the bank became a 
holder in due course, delivery is conclusively presumed. 


In Ehrlich v. Jennings, 78 S. C. 269, 272, 58 S. E. 922, 923, 125 
Am. St. Rep. 795, 13 Ann. Cas. 1166, the rule is stated thus: ‘‘The gen- 
eral rule of law is that a thief of personal property cannot convey to 
purchaser, however innocent, any title to the stolen property as against 
the real owner. But from the highest considerations of public policy 
the law excepts from the rule negotiable instruments acquired in good 
faith before maturity and without notice, and makes the title of such 
holder good against the world. [Citing cases.]’’ This was the common- 
law rule in this state prior to the adoption of the Negotiable Instru- 
ments Law and, as shown above, that law continues this rule in effect, 
section 6767, Code. An exhaustive discussion of the question is found 
in chapter 18, p. 791, Vol. 1, of Defenses to Commercial Paper, by 
Joyce. 
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Little need be said in respect of the second specification, asserting 
that the denial of the allegations of paragrphs 5 and 6 of the complaint 
on information and belief is ineffective. As the court judicially knows, 
the presumption is that the check was cashed by one of the several 
tellers, along with many others, as a part of the teller’s routine day’s 
work. The bank is charged with the teller’s knowledge, but this is 
not imputed to the president personally. There is no presumption that 
the president had personal knowledge concerning these detailed allega- 
tions, but doubtless he had been informed concerning them by the 
teller when he verified the answer. The president could not deny knowl- 
edge or information sufficient to form a belief because he had the 
information. He could deny only on information and belief because 
he did not have the knowledge. The corporation speaks from the view- 
point of the agent making the verification in its behalf. The denial 
is good under the established practice. 

The third specification is likewise without merit. In view of the 
conclusion reached on the first and controlling question, this point 
probably becomes academic. But if there were allegations and proof 
tending to show negligence on the part of defendant, then the question 
of proximate cause arising on this defense would become at most a 
question for the jury. It is definitely settled that ‘‘the doctrine of 
‘the last clear chance,’ .. . is not the law in this state.’’ Spillers v. 
Griffin, 109 S. C. 78, 95 S. E. 138, 1384, L. R. A. 1918D, 1198. And 
plaintiffs are faced also with the rule that where one or two innocent 
persons must suffer by reason of the wrongdoing of a third, ‘‘it must 
be he who has placed it within the power of the malefactor to perpe- 
trate the wrong.’’ Davis v. Bland, 138 S. C. 354, 136 S. E. 300, 304; 
Noland v. Law, 170 S. C. 345, 170 S. E. 439, 442. This rule was ap- 
plied in Doucette v. Old National Bank, supra, to a case with facts 
of the same legal effect. ' 

It is, therefore, ordered that the demurrer to the answer be and the 
same is hereby overruled. 

Richard E. Broome and Blackwell & Smith, all of Columbia, for 
appellants. 

J. B. 8S. Lyles, of Columbia, for respondent. 


PER CURIAM.—No good reason appears why a rehearing in this 
ease should be granted. The court, however, withdraws the opinion 
heretofore filed and substitutes in lieu thereof the following: 

This appeal is from an order of the county judge overruling a de- 
murrer to the answer. The following facts appear: On May 14, 1936, 
one J. C. Wertz drew his check on the defendant bank in the sum of 
$130. It was made payable to Blackwell & Smith, attorneys, or order, 
and delivered to them by the maker. It was then indorsed by the plain- 
tiffs, the named payees, preparatory to depositing it to their account 













212 THE BANKING LAW JOURNAL 


in a bank other than the defendant. On the same day, however, the 
check, bearing such indorsement, was stolen from the office of the plain- 
tiffs and presented for payment by a person unknown to the bank, but 
who represented himself to be one of the plaintiffs, and the ‘amount 
specified in the check was paid to such person by the defendant. 

The bank set up two defenses to the cause of action alleged in the 
complaint. The plaintiffs demurred on the ground that the answer did 
not state facts sufficient to constitute a defense, the demurrer, for dif- 
ferent reasons and in certain particulars stated therein, being specifi- 
eally directed to each defense separately. 

We have considered with care the entire record, giving especial at- 
tention, of course, to the pleadings. We are satisfied that the conclu- 
sions reached by the county judge are correct, except as to the first 
defense set up in the answer of the defendant. As to this defense, we 
think he should have sustained the demurrer. Certain facts alleged 
in the complaint are presumptively within the knowledge of the defend- 
ant, or are such as may be readily ascertained by it. Its denials, there- 
fore, as to such alleged facts, should be in positive form. 

In overruling the demurrer to the first defense of the answer, there- 
fore, the order appealed from is reversed; in all other respects it is 
affirmed. 

Leave is granted the defendant, however, to move before the judge 
of the Richland county court, within ten days after the remittitur herein 
goes down, for an order permitting it to amend its answer, so that it 
may present its first defense on the merits. And it is so ordered. 


BOND SECURING DEPOSITS OF RECEIVER 


Lawhead v. Doddridge County Bank, Supreme Court of Appeals of 
West Virginia, 194 S. E. Rep. 79 


——oo 


Syllabus by the Court 


A depository bond for the protection of the deposits of an individual 
named therein, with the word ‘‘receiver’’ appended to his name, is 
applicable to funds subsequently deposited in the bank by him in his 
capacity of receiver for several insolvent banking institutions, though 
such receiverships came into being after the bond was executed. 

Action by C. E. Lawhead, receiver, against the Doddridge County 
Bank and others. To review an adverse judgment, the plaintiff brings 
error. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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Judgment reversed, and case remanded for further proceedings. 
L. A. Henderson, of West Union, and 8. A.’ Powell, of Harrisville, 
for plaintiff in error. 

Stathers, Stathers & Cantrall, Frederick W. Ford, Mary Frances 
Brown, and George W. Bland, all of Clarksburg, for defendant in 


error. 


MAXWELL, J.—This is an action on a bond to secure deposits 
in a bank. To an adverse judgment, the plaintiff prosecutes error. 

The bond, in the penalty of $100,000.00, dated June 30, 1930, was 
executed by Doddridge County Bank, principal, J. G. Charter, J. F. 
Maxwell, W. D. Gribble, Eli Nutter and L. R. Charter, Jr., sureties, 
payable ‘‘unto C. E. Lawhead, receiver.’’ The condition of the bond 
is that ‘‘if the above bond The Doddridge County Bank, shall promptly 
pay, whenever required by him any money, or part thereof, heretofore 
deposited or that may be deposited with such The Doddridge County | 
Bank, by said C. E. Lawhead, receiver, together with any interest 
thereon, then the above obligation to be void, otherwise to remain in 
full force and virtue.’’ 

J. F. Maxwell was not served with notice of the proceedings, and 
is not before the court. 

In his notice of motion for judgment, Lawhead moves in his capacity 
as receiver for each of five insolvent state banking institutions, and 
sets forth in his notice the amount to his credit as receiver of each of 
said institutions on deposit in the defendant bank at the time it was 
closed July 3, 1933, on authority of the state banking commissioner. 
The aggregate of these deposits, according to averment of the notice, is 
$57,272.37, and that is the amount demanded. 

When the bond was executed, Lawhead had not become receiver 
for any of the institutions a portion of whose funds he asserts that he 
later deposited in the Doddridge County Bank, and on account of which 
deposits this suit is prosecuted. His appointment to the five receiver- 
ships herein involved was made within the period from December 31, 
1930, to December 16, 1931. 

The main point urged on behalf of the four sureties who were 
served with process is that the bond cannot be interpreted to include 
receiverships which were not in existence at the time of its execution. 
Reliance is placed on the proposition that a surety’s obligation cannot 
be extended to other subjects, persons or periods of time than those 
expressed or necessarily included in his contract. We recognize, of 
course, that a surety is not bound beyond the strict terms or necessary 
intendment of his engagement. Waldron v. Collieries Co., 101 W. Va. 
596, 133 S. E. 318. But the affirmative converse is necessarily equally 
true, namely, a surety is bound within the terms and meaning of his 
contract, and, in determining the meaning, reference must be had to the 



























214 THE BANKING LAW JOURNAL 





language employed in the contract and to the attending circumstances 
—a basic rule of construction applicable to all contracts. 

By the terms of the obligation at bar, existing and future deposits 
of Lawhead, receiver, were to be protected by the bond. The use of 
the word ‘‘receiver’’ following Lawhead’s name is unimportant. It 
merely identified the person—descriptio personae. Inasmuch as the 
sureties on the bond undertook to give assurance to Lawhead that any 
deposits he had made or might make in the bank would be secure, it 
could not possibly occasion any difference to them in what capacity 
he might act in making deposits. The gravamen of the undertaking 
was the protection of money or its equivalent which Lawhead entrusted 
to the bank. The role in which he had acted or should thereafter act 
in bringing money—deposits—to the bank, was of purely secondary im- 
portance. 

The bond was not a mere temporary thing. It was to remain in 
existence for an indefinite period. A depository bond is a continuing 
obligation ‘‘upon which the sureties will continue to be liable for de- 
fault so long as the bank, their principal, is continuing to receive the 
deposits of the obligee, unless they shall take steps to terminate their 
liability.’ Holmes v. Elder, 170 Tenn. 257, 94 S. W. 2d 390, 394, 
104 A. L. R. 1282.... 

It follows that the judgment of the trial court must be reversed 
and the case remanded for further proceedings in consonance herewith. 
Reversed and remanded. 


FORM OF INDORSEMENT ON CHECK 
Young v. Hembree, Supreme Court of Oklahoma, 73 Pac. Rep. (2d) 394 


Syllabus by the Court 

1. A negotiable instrument, payable to order of a person named, 
although not indorsed by the payee, may be transferred by delivery, 
and the transferee takes such title as the transferor had and may sue 
in his own name, subject to all the equities existing between the original 
parties. 

2. In order to be a holder in due course of a negotiable instrument, 
where it is payable ‘‘to order,’’ the transferee must plead and prove 
that the check was indorsed by the payee. 

3. Where a check is payable to ‘‘Horn & Faulkner Oil Trust’’ and 
indorsed ‘‘Horn & Faulkner, by L. H. Horn,’’ and there is no evidence 
to show that they are one and the same firm or legal entity, held, the 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§611, 1461. 
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indorsement is not that of the payee and the transferee is not a holder 
in due course, but takes subject to the defenses that could have been 
interposed against the payee. 

4, A check is merely an order on the bank to pay money, and the 
maker has the right to stop payment at any time before acceptance. 


Action by Jess Hembree against I. W. Young and others. Judg- 
ment for plaintiff and defendant appeals. 

"Reversed, with directions. 
Sid White, of Oklahoma City, for plaintiffs in error. 
O. E. Siler, of Oklahoma City, for defendant in error. 


HURST, J.—This is a suit on a check. Defendant orally agreed to 
loan Horn and Faulkner a sum of money to ‘‘help them out in some 

oil drilling,’’ and they agreed to issue to him ‘‘some trust stock that 

would guarantee the repayment.’’ Defendant then wrote a check and 

designated ‘‘Horn & Faulkner Oil Trust’’ payee, as directed by them. 

The next day defendant stopped payment on the check before it was 

presented to the bank. The stock was never delivered, and the drilling 

operations proceeded only as far as the cement foundation. 

The check, without being presented for payment, was then indorsed 
‘‘Horn & Faulkner, by L. H. Horn,’’ and delivered to plaintiff in part 
payment for labor and materials furnished to ‘‘Horn & Faulkner Oil 
Trust.’’ Plaintiff made no investigation regarding the check when 
he received it, but there was nothing on its face to indicate payment 
had been stopped. After two unsuccessful attempts to cash it, he 
brought this action. Judgment was rendered for plaintiff, and the de- 
fendant, the maker of the check, brings this appeal. 

The first question is whether plaintiff is a holder in due course. 
In order to be a holder in due course, where the instrument is pay- 
able ‘‘to order,’’ plaintiff must plead and prove that the check was 
indorsed by the payee. Where the indorsement is not proved to be 
that of the payee, or where there is no indorsement at all, plaintiff 
takes not as an innocent purchaser, but subject to the defenses that 
might have been interposed against the payee. Phelps v. Womack 
(1917) 66 Okl. 111, 167 P. 478; Gault v. Kane (1915) 44 Okl. 763, 
145 P. 1128; Hummell v. Brown (1923) 93 Okl. 256, 221 P. 738. Plain- 
tiff does not question the correctness of this rule, but claims that there 
is no absolute rule as to what form the indorsement must take (8 C. J. 
352, § 531), and that the signature, ‘‘Horn & Faukner, by L. H. Horn,”’’ 
is a sufficient indorsement of ‘‘Horn & Faulkner Oil Trust.’’ But on 
its face, the indorsement is not that of the payee, and there is no evi- 
dence in the record to show that they are one and the same firm or 
legal entity. 

Plaintiff further claims, that ‘‘Horn & Faulkner Oil Trust’? was a 
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fictitious name, which fact was known to defendant, and therefore the 
check will be considered payable to bearer (section 11, 308, O. S, 1931 
[48 Okl. St. Ann. § 29]), and requires no indorsement to constitute 
the transferee a holder in due course. But a fictitious payee is where 
none in fact exists. There is no evidence that the oil trust was in fact 
fictitious. Both Horn and Faulkner were actual persons known to the 
defendant. If there are actual persons or a firm who have chosen the 
name ‘‘Horn & Faulkner Oil Trust’’ to designate themselves in a par- 
ticuler enterprise, the use of that name as payee is not fictitious. 
Edgerton v. Preston (1884) 15 Ill. App. 23. Therefore, plaintiff is not 
a holder in due course, and the defenses which would be interposed 
against the payee apply with equal force against this plaintiff. 

The action here is on the check, upon which payment had been 
stopped. A check is merely an order to pay money, and the maker 
has the right to stop payment. 5 R. C. L. 526, §46. The bank must 
respect the order stopping payment, but that does not destroy the 
contractual liability that may exist between the maker and the payee. 
Bond v. Krugg (1925) 115 Okl. 222, 242 P. 559. The only contract in 
this case, pursuant to which the check was originally given, was an 
agreement by the defendant to loan money to the payee. There is no 
contractual liability on defendant to loan money to plaintiff, the in- 
dorsee, and plaintiff does not claim any by reason of the transfer of 
the check to him. He does not seek a loan of money, or damages for the 
breach of a contract to loan money. Since defendant stopped payment, 
he is not liable on the instrument itself. 

The judgment is therefore reversed, with directions to enter judg- 
ment in favor of the defendant. 


RIGHT TO MONEY DEPOSITED TO MEET 
INTEREST ON BONDS 





Schloss v. Powell, United States Circuit Court of Appeals, Fourth 
Circuit, 93 Fed. Rep. (2d) 518 





A railroad company deposited money in a bank with instructions 
to use it to pay maturing coupons as presented by the bondholders. 
It was held that this did not constitute a trust and that, upon the 
failure of the railroad company, the receiver, rather than the bond- 
holders, was entitled to the deposit, even though the railroad com- 
pany described the account on its books as ‘‘cash with fiscal agents 
and trustees’’ and the bank handled the account in its trust de- 
partment. 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Luther B. Way, Judge. 

Suit between Monroe H. Schloss and others, executors of Michael 
Schloss, deceased, and L. R. Powell, Jr., and Henry W. Anderson, Re- 
ceivers of the Seaboard Air Line Railway Company. From the decree, 
the executors appeal. 

Affirmed. 

George M. Lanning, of Norfolk, Va. (Baird, White & Lanning, of 
Norfolk, Va., and Edward R. Baird, of Norfolk, Va., on the brief), for 
appellants. 

W. R. C. Cocke, of Norfolk, Va. (Tazewell Taylor, of Norfolk, Va., 
and Harold J. Gallagher, of New York City, on the brief), for appellees. 


SOPER, C. J.—When the Seaboard Air Line Railway Com- 
pany went into the hands of receivers on December 23, 1930, the City 
Bank Farmers Trust Company in New York held a sum of money which 
had been sent to it for the payment, when due, of coupons on bonds 
issued by the railway company but never paid out because certain bond- 
holders had failed to present their overdue coupons. The question in 
the case is whether this money belonged to the railway company and 
was payable to the receivers, or whether the deposit of the money by 
the railway company with the bank created a trust in favor of the 
bondholders so as to entitle them to receive it. The District Court held 
that a trust was not created. 

The solution of the question depends upon the circumstances under 
which the deposit was made. The bonds with coupons attached payable 
April 1 and October 1 in each year are part of an issue put out under 
date of April 1, 1900, by a predecessor corporation to which the present 
railway company succeeded by merger. The bonds and coupons pro- 
vided for payment at maturity at the office of the railway company or 
agency in the city of New York. Divers agents were appointed by the 
railway company from time to time for this purpose, and finally, the 
above-named bank. On or before April 1 and October 1 in each year, 
the railway company deposited funds with the bank to pay the coupons 
by sending a check with a letter instructing the bank to place the funds 
to the railway company’s credit in its coupon account to cover the 
maturing obligations, and authorizing and requesting the bank to pay 
them and charge the railway’s coupon account therewith. On the books 
of the railway company these amounts were carried in an account desig- 
nated ‘‘Special Deposits—Cash with Fiscal Agents and Trustees.’’ By 
the bank the deposits were placed in its trust department and carried 
in an account designated ‘‘Seaboard Air Line Railroad Company— 
Coupon Account.’’ 

The balances remaining in the bank semi-annually, after the pre- 
sented coupons were paid, were retained by the bank to pay outstand- 
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ing coupons. No part of the balances were drawn out by the railway 
company and no interest thereon was paid by the bank. On December 
9, 1930, two weeks before the receivers were appointed, the balance 
amounted to $9,660. On March 19, 1931, the treasurer of the railway 
company instructed the bank to transfer the fund to the receivers but 
by mistake this instruction was ignored, so that the fund was reduced 
to $6,280 on April 1, 1931, by reason of the payments made subsequent 
to December 9, 1930. On April 1, 1931, the balance in the account was 
transferred by the bank to the account of the receivers, and on August 
2, 1932, was remitted to them by check of the bank. 

There is no doubt that money can be placed in the hands of one 
person for payment to another under such circumstances that a trust 
arises in favor of the latter which he may enforce; and this end may 
be accomplished by an express declaration of trust or by circumstances 
indicating an intention of the depositor to place the fund irrevocably 
beyond his control and to devote it to the indicated purpose. McKee v. 
Lamon, 159 U.S. 317, 16 S. Ct. 11, 40 L. Ed. 165; Western Tie & Timber 
Co. v. Brown, 196 U. S. 502, 22 S. Ct. 339, 49 L. Ed. 571; Pennsylvania 
Steel Co. v. New York City Ry. Co., 2 Cir., 206 F. 663; Steel Cities 
Chemical Co. v. Virginia-Carolina Chemical Co., 2 Cir., 7 F. 2d 280; 
Sinclair Cuba Oil Co. v. Manati Sugar Co., D. C., 2 F. Supp. 240; 
Rogers Locomotive, etc., Works v. Kelley, 88 N. Y. 234; Restatement of 
Trusts, §§ 17, 23, 24. But the deposit of money in a bank by a corporate 
debtor, with instructions to use it to pay maturing coupons as they are 
presented by bondholders, no more appearing, is not sufficient to show 
an irrevocable intention so to apply the fund and to impress it with a 
trust. On the contrary, such conduct gives rise to the relationship of 
agency, and the depositor is at liberty to use the money for other pur- 
poses before it has been paid to the bondholders. In re Interborough 
Consolidated Corporation, D. C., 277 F. 249; Id., 2 Cir., 288 F. 334, 32 
A. L. R. 932; Guidise v. Island Refining Corporation, D. C., 291 F. 
922; Staten Island Cricket & Baseball Club v. Farmers’ Loan & Trust 
Co., 41 App. Div. 321, 58 N. Y. S. 460; Noyes v. First Nat. Bank of 
New York, 180 App. Div. 162, 167 N. Y. S. 288, affirmed 224 N. Y. 542, 
120 N. E. 870. 

The appellant suggests two circumstances in the pending case as 
indicating an intention on the part of the railway company to create 
an irrevocable trust ; namely, the description of the account on the books 
of the railway company as ‘‘cash with fiscal agents and trustees’’ and 
the handling of the fund by the bank in its trust department. Neither 
of these circumstances manifests an unequivocal intention to create a 
trust. Certainly the language used by the railway company on its books 
is as consistent with an agency as a trust, as is indeed the fact that the 
bank, doubtless for its own convenience, managed the fund in its trust 
department. There was no statement by the bank to the depositor, as 





THE BANKING LAW JOURNAL 219 


in Steel Cities Chemical Co. v. Virginia-Carolina Chemical Co., 2 Cir., 
7 F, 2d 280, that the money was received in trust and the bank in fact 
did not so consider it, for after the receivership it remitted the re- 


mainder of the funds in its hands to the receivers. 
Affirmed. 


WRONGFUL DEPOSITS OF DRAFTS BY 
COUNTY TREASURER 


Fidelity & Deposit Co. v. Citizens’ State Bank, Appellate Court of 
Indiana, 11 N. E. Rep. (2d) 52 


A county treasurer indorsed, as treasurer, and individually, drafts 
which were payable to him as treasurer, and deposited them in his 
individual account in the defendant bank, later withdrawing the 
funds for his own use. It was held, under §§ 4 and 9 of the Uni- 
form Fiduciaries Act (Burns’ Ind. St. 1933, §§ 31-104 and 31-109), 
that the bank was not liable for the amount thus misappropriated 
by the treasurer. 


The action here was brought by the surety on the treasurer’s 
official bond after the surety had made good to the county the amount 
of the treasurer’s peculations. The two statutory provisions re- 
ferred to in the preceding paragraph are set forth in the opinion 
which follows. The Appellate Court pointed out that the trial court 
made a finding upon conflicting evidence to the effect that the bank 
did not know that the drafts in question represented funds which 
belonged to the county and held that such finding was supported by 
the evidence. 


Action by the Fidelity & Deposit Company of Maryland against 


the Citizens State Bank. Judgment for defendant, and plaintiff ap- 
peals. 


Affirmed. 
Kane, Blain & Hollowell, of Indianapolis, for appellant. 


Mehaffey & Haupt, of Williamsport, and Walter T. Gunn, of Dan- 
ville, Ill., for appellee. 


DUDINE, P. J.—Emerson J. Davis was elected treasurer of War- 
ren county, Indiana, in November, 1924, re-elected in 1926, and served 
as such county treasurer from January 1, 1926, until March 4, 1929, 
when he absconded and abandoned the office. 

After he had absconded it was learned that he had embezzled $28,- 
075.20 of the funds of said county with which he had been charged as 
such county treasurer. Appellant Fidelity & Deposit Company of Mary- 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §386. 
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land having been the surety on his official bonds throughout the period 
of his incumbency in said office paid a sum equal to said amount of 
money to the board of finance of said county in satisfaction of its lia- 
bility on said bonds. 

While Davis was serving as county treasurer he indorsed and ten- 
dered to appellee Citizens State Bank (Williamsport, Indiana) and 
appellee bank accepted, two drafts for deposit in Davis’ personal ac- 
count. One of these drafts was in the sum of $1,009.53 and was made 
payable ‘‘To the order of Emerson J. Davis, Treas.,’’ and was indorsed, 
‘‘Emerson J. Davis, Treas., E. J. Davis.’’ The other draft was in the 
sum of $2,255.41 and was made payable ‘‘To the order of Emerson J. 
Davis Co. Treas.,’’ and was indorsed, “‘Emerson J. Davis Co. Treas., 
E. J. Davis.’’ 

Davis checked out all of the money in his said personal account 
except $186.29 before he absconded.: 

This is an appeal from a judgment in a suit by appellant (which 
will hereinafter be referred to as surety company) to recover from 
appellee Citizens State Bank (of Williamsport, Indiana) so much of 
said amount paid by appellant as such surety to said county as was 
represented by said two drafts. The complaint was in two paragraphs, 
one based on each of said drafts and the answer was a general denial. 
The cause was tried by the court without a jury, and the court found 
for appellee bank and rendered judgment in accordance with the find- 
ing. Appellant surety company filed a motion for a new trial which 
was overruled and this action of the court is the sole error assigned 
upon appeal. 

The causes for a new trial presented are: 

1. The decision of the court is contrary to law. 

2. The decision of the court is not sustained by sufficient evidence. 

In support of the contention that the decision is contrary to law, 
appellant says in its brief that ‘‘both checks being drawn payable to 
Davis in his official capacity as treasurer was notice to the bank that 
they were public funds and that Davis had no right under the law to 
deposit them in his private account.’’ Citing State For Use of Lincoln 
Township of St. Joseph County v. Citizens’ National Bank (1930) 91 
Ind. App. 106, 170 N. E. 346; State For Use of Walkerton-Lincoln 
Township Consolidated Schools v. Citizens’ National Bank of South 
Bend (1935) 100 Ind. App. 501, 193 N. E. 389; State ex. rel. Symons, 
Bank Commissioner v. Wells County Bank, et al. 208 Ind. 543 (1935) 
196 N. E. 873, 103 A. L. R. 611. 

Each of said cases is so distinguishable from the instant case that 
none of them are applicable here. In view of the uniform Fiduciaries 
Act (1927) section 31-101 et seq., Burns’ Ann. St. 1933, section 7709 et 
seq., Baldwin’s Ind. St. 1934, we hold that appellant’s said contention 
is not tenable. Section 31-101, Burns’ Ann. St. (1933) section 7709, 
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Baldwin’s Ind. St. 1934, specifically includes public officials as ‘‘fidu- 
ciaries’’ within the meaning of the said act. Section 4 thereof (section 
31-104, Burns’ Ann St. 1933, section 7712 Baldwin’s 1934) provides: 


‘‘If any negotiable instrument payable or indorsed to a fiduciary 
as such is indorsed by the fiduciary, ... the indorsee is not bound to 
inquire whether the fiduciary is committing a breach of his obligation 
as fiduciary in indorslng or delivering the instrument, and is not 
chargeable with notice that the fiduciary is committing a breach of his 
obligation as fiduciary unless he takes the instrument with actual know- 
ledge of such breach or with knowledge of such facts that his action in 
taking the instrument amounts to bad faith. If, however, such instru- 
ment is transferred by the fiduciary in payment of or as security for 
a personal debt of the fiduciary to the actual knowledge of the creditor, 
or is transferred in any transaction known by the transferee to be for 
the personal benefit of the fiduciary, the creditor or other transferee is 
liable to the principal if the fiduciary, in fact commits a breach of his 
obligation as fiduciary in transferring the instrument.’’ 


Section 9 thereof (see section 31-109, Burns’ Ann. St. 1933, section 
7717, Baldwin’s 1934) provides: ‘‘If a fiduciary makes a deposit in a 
bank to his personal credit of checks drawn by him upon an account in 
his own name as fiduciary, or of checks payable to him as fiduciary, 
...or if he otherwise makes a deposit of funds held by him as 
fiduciary, the bank receiving such deposit is not bound to inquire 
whether the fiduciary is committing thereby a breach of his obligatiqn 
as fiduciary; and the bank is authorized to pay the amount of the de- 
posit or any part thereof upon the personal check of the fiduciary with- 
out being liable to the principal, unless the bank receives the deposit or 
pays the check with actual knowledge that the fiduciary is committing 
a breach of his obligation as fiduciary in making such deposit or in 
drawing such check, or with knowledge of, such facts that its action in 
receiving the deposit or paying the check amounts to bad faith.”’ 

On the authority of said sections of said act, we hold that the fact 
that the drafts were drawn payable to Davis in his official capacity was 
not such notice to appellee bank as would impose liability upon it for 
accepting the drafts for deposit in the personal account of Davis, the 
fiduciary, and permitting him to withdraw the money from the personal 
account. 


In support of the contention that the decision is not sustained by 
sufficient evidence, appellant (surety company) says in its brief that 
the evidence conclusively shows that the appellee (bank) accepted the 
draft for the larger amount knowing it was ‘‘Trust Funds.’’ There 
is evidence in the record which is sufficient to sustain a finding that 
appellee bank did not know that either of said drafts represented funds 
which belonged to Warren county. The evidence as to such fact is 
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conflicting, and, therefore, we hold that the finding which the court ap- 
parently made as to such fact is supported by the evidence. 

In its reply brief appellant says its ‘‘position ... (is based) .. . 
upon the Public Depository Law’’ (Burns’ Ann. St. 1933, § 61-601 et 
seq.), and that the deposit of said drafts were in violation of said law, 
that appellee bank became a trustee ex maleficio and as such is liable 
to appellant for the loss of said money. Citing State ex rel. Symons, 
etc., v. Wells County Bank et al., supra. In that case our Supreme 
Court held the Wells County Bank ‘‘In pari delicto’’ with a public 
official whose deputy had deposited public funds in said bank in viola- 
tion of the Public Depository Act, but the court so held on the ground 
that said bank knew the money was being deposited in violation of said 
act. Said decision is not controlling here because, in view of the evidence 
and the finding in this case, we must assume that appellee bank did not 
know the deposits in the instant case were being made in violation of 
the Public Depository Act. In that view of the case appellee bank did 
not become a ‘‘trustee ex maleficio’’ of the funds. 

We hold that the decision of the trial court is sustained by sufficient 
evidence and it is not contrary to law. 

Judgment affirmed. 


GARNISHMENT OF CHECKING ACCOUNT 


First National Bank of Frederick (defendant) v. Whitelock (plaintiff) 
Supreme Court of Oklahoma, 74 Pac. Rep. (2d) 355 


A depositor drew against his deposit a series of checks aggregat- 
ing more than the amount of the deposit. The checks were pre- 
sented at approximately the same time and the bank refused to pay 
them because it could not determine which to pay and which to 
refuse. While the checks were outstanding, a creditor of the deposi- 
tor garnisheed the account. It was held that the creditor was en- 
titled to the deposit as against the bank’s contention that the check 
holders might be entitled to it. A check does not operate as an 
assignment of account against which it is drawn and a check holder 
has no rights against such account until the check is accepted or 
certified by the drawee bank. 


The court intimates that the bank had some claim of its own 
against this deposit, the nature of which was not brought out in 
the proceedings. 


With respect to the procedure to be followed by a drawee bank 
when checks, aggregating more than the amount of the deposit 
against which they are drawn, are presented simultaneously, it may 
be said: In applying the deposit to the payment of such checks it is 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §97. . 
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optional with the bank which checks it will pay and which it will 
leave unpaid, if there is no rule of the clearing house or custom of 
the banking community to the contrary. Chadd v. Byers State 
Bank, 111 Kans. 279, 206 Pac. 880; Castaline v. National City Bank, 
244 Mass. 416, 138 N. E. Rep. 398. In a Pennsylvania decision, in 
which this conclusion was reached, it was intimated that the correct 
procedure in such a case is to select and pay the largest number of 
checks presented that can be paid with the balance on hand. The 
basis of this practice is that the credit of the depositor will be less 
hurt by the rejection of a few checks even if their respective amounts 
be larger, than by dishonor of a large number of checks aggregating 
the same amount. Reinisch v. Consolidated National Bank, 45 Pa. 
Super Ct. 236. 
Syllabus by the Court 


1. A check of itself does not operate as an assignment of any part 
of the funds to the credit of the drawer with the bank, and the bank is 
not liable to the holder, unless and until it accepts or certifies the check. 

2. Where third parties lay claim to a fund being garnisheed, they 
may be interpleaded as defendants to the garnishment action, and there- 
upon the garnishee may pay the fund into court and be discharged from 
all liability to any party to the action for the amount so paid in. 

3. Defenses with which the garnishee could defeat an action against 
him by the defendant are equally available when interposed by him in 
the garnishment proceedings. 


Appeal from District Court, Tillman County; John B. Wilson, 
Judge. 

Action by C. L. Whitelock against the Frederick Seed Farm, in 
which First National Bank in Frederick was made garnishee. Judg- 
ment for plaintiff against both the defendant and the garnishee, and 
the garnishee appeals. 

Affirmed. 

Mounts & Chamberlain and R. L. Farrington, all of Frederick, for 
plaintiff in error. 

Jones and Clift, of Duncan, for defendants in error. 


PHELPS, J.—The defendant had approximately $600 on deposit 
in a bank. He issued to various persons, who are not parties to this 
action, a large number of checks, totaling an amount far in excess of 
the deposit. A sufficient number of these checks to exceed the deposit 
were presented to the bank at approximately the same time, and the 
bank refused payment on all of them, giving as a reason its inability to 
determine which checks to honor or which to dishonor. We are not 
concerned with the sufficiency of the bank’s reason for refusing accept- 
ance of the checks. The point of importance for the purpose of this 
case is that it refused them. 

While those checks were outstanding and unaccepted, the plaintiff 
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sued the defendant on a labor bill and garnisheed the bank. The bank 
answered, setting forth the foregoing and other facts, and denied liabil- 
ity. The plaintiff took issue with the garnishment answer. Upon hear- 
ing, the trial court sustained the garnishment, and the bank appeals. A 
default judgment was entered against the defendant, which judgment 
became final, and the present controversy is entirely between the plain- 
tiff and the garnishee over the question whether the deposit was subject 
to garnishment. 

The plaintiff in error garnishee presents five propositions which are 
all akin and involve the same principles, overlapping to some extent. 

The first of such contentions is that the court erred in rendering 
judgment against the garnishee when the evidence showed doubt as to 
whether the funds in controversy were due to the defendant absolutely 
and beyond contingency. A debt which is not yet due may be garnisheed 
and thereby subjected to future payment, but no merely possible debt, 
whether of the present or future, may be garnisheed if it depends upon 
a contingency which is not bound to happen. Section 629, O. S. 1931, 
12 Okl. St. Ann. § 1186; Jacobs v. Coleord, 136 Okl. 158, 275 P. 649; 
Ray v. Paramore, 170 Okl. 495, 41 P. 2d 73. The bank asserts that the 
holders of the checks may be entitled to the fund on deposit, or the 
fund may be apportioned between them pro rata upon final judgment 
of an action by the owners of said checks against the bank, which action 
is now pending; and, further, that if the fund belongs to the check- 
holders it does not belong to the defendant, and that it cannot be said 
to belong to the defendant until and unless the other action is decided 
in favor of the bank. But that contention overlooks the fact that the 
bank refused and still refuses acceptance of the checks, and so admits in 
the present case. It further overlooks an important rule of law; namely, 
that ‘‘a check of itself does not operate as an assignment of any part of 
the funds to the credit of the drawer with the bank, and the bank is 
not liable to the holder, unless and until it accepts or certifies the check.’’ 
Section 11488, O. S. 1931 (48 Okl. St. Ann. § 406). First Nat. Bank 
of Durant v. School Dist. No. 4, 31 Okl. 139, 120 P. 614, 39 L. R. A. 
(N. 8.) 655; Ballen & Friedman v. Bank of Kremlin, 37 Okl. 112, 
130 P. 539, 44 L. R. A. (N. S.) 621; Citizens’ Bank of Gans v. Mabray, 
90 Okl. 63, 215 P. 1067; Bell-Wayland Co. v. Bank of Sugden, 95 Okl. 
67, 218 P. 705. In particular, see Southern Coal Co. v. McAlpine Coal 
Co., 176 Okl. 492, 56 P. 2d 413, 415, in which case the interveners 
were in the same position as the checkholders in the present case, and 
this court denied them recovery because ‘‘a check constitutes no assign- 
ment of or lien upon bank deposits,’’ in the absence of acceptance or 
certification thereof by the bank. Therefore, it is apparent that the 
argument of the bank is predicated upon the prediction of a possibility 
which cannot legally happen (see below, under the second proposition). 
To the date of the judgment in the instant case, the bank had refused 
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to accept the checks. It therefore did not owe the holders of the checks. 
Section 11488, supra. But it did owe some one. To whom, then, did 
it owe the fund? Obviously, and beyond any contingency, to the de- 
fendant, who, as between him and the bank, could have stopped pay- 
ment on any of the checks prior to acceptance or certification. 

Plaintiff in error’s second proposition is: ‘‘The court erred in 
rendering judgment against the bank (the garnishee) while the funds 
in question were being claimed by other parties.”’ 

This proposition would be meritorious if the facts brought the case 
within its application. As a general rule it is true that where third 
parties are claiming actual ownership of the fund being garnisheed 
the trial court should not sustain the garnishment until the relative 
rights of said third parties have been adjudicated. The authorities 
cited by the plaintiff in error on this proposition are the following: 
In Huff v. Oklahoma State Bank, 87 Okl. 7, 207 P. 963, 964, a wife 
filed a divorce action against her husband, joining a bank as defend- 
ant. $850 had been deposited in the bank by the husband in his own 
name, but it was claimed by the wife that this money actually belonged 
to her. She notified the bank not to pay out the money and the bank 
acceded to this request for nine days, at the end of which time, the 
wife having taken no steps to obtain the money, the bank paid it to 
the husband, in whose name it was held, when he presented his check 
for that amount and demanded the money. In the trial court it was 
held that the bank was not liable to the wife, and she appealed. In this 
court the judgment was affirmed; it being remarked in the opinion that 
upon being notified by the wife it was the duty of the bank to hold 
the funds a reasonable length of time, and that what was a reasonable 
length of time was a question of fact for the jury. The following ex- 
cerpt from that opinion makes it clear that the question in the case 
related to a situation where an actual ownership of the funds was being 
asserted by the third party, which is a different situation from the case 
where third parties are merely trying to fasten upon said funds in 
satisfaction of their claims: ‘‘In regard to money deposited in the bank 
in the name of one person, and claimed by a third party, the general 
rule appears to be as follows: ‘The law presumes that a deposit belongs 
to a person in whose name it. is entered, and the bank cannot question 
his right thereto, and may lawfully pay it out on his order... . Ifa 
deposit is claimed by a person other than the depositor who forbids 
the bank from paying it to any person other than himself, the bank 
may be held liable for a disregard of such notice in case the claim is 
substantiated. . . . However, the bank cannot be required to hold the 
money beyond a reasonable time in order for the claimant to assert 
his rights, and, if he fails to assert them within such time, he is 
estopped.’ See 7 C. J. 639, 640.’’ 

7 C. J. 679, also quoted by plaintiff in error, is: ‘‘Where a bank 
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has notice that money deposited belongs to a person other than the 
depositor it may refuse to pay a check of the depositor; and if a bank, 
with notice of a suit over the ownership of a deposit, pays out the money, 
it does so at its peril.’’ 


It is conceded the checkholders in the instant case have never con- 
tended that the money in the bank in the name of the plaintiff actually 
belonged to said checkholders; what the checkholders do claim is that 
they have a right to fasten upon said fund in satisfaction of their checks. 
It is obvious that by reason of section 11488, O. S. 1931 (48 Okl. St. 
Ann. § 406), supra, the checkholders could not claim that they own 
any part of the fund, nor could they even claim that there has been 
any assignment of any part of the fund to them. We are among those 
states wherein a check does not work an assignment of the depositor’s 
funds; and the difference which that fact may cause is stated in 7 C. J. 
671, as follows: ‘‘ Where a check is not regarded as an assignment, the 
bank should not pay any check given previously to the attachment but 
presented subsequently; but where the giving of a check works an 
assignment of the deposit pro tanto, the amount thus transferred can- 
not be attached by a creditor of the maker, and consequently a check 
given before the attachment of such deposit, although not presented 
until afterward, should be paid to the holder.’’ 

The bank also cites Dolph v. Cross, 153 Iowa 289, 1383 N. W. 669, 
670, wherein it was held that a deposit which was sought to be attached 
was subject to a claim by the holder of a check drawn upon said de- 
posit before the garnishment. Turning to that case, we find unusual 
circumstances taking it out of the general rule. There the deposit was 
made for the specific purpose of meeting the particular check in ques- 
tion, and the bank was told by the depositor that such was the de- 
positor’s purpose in depositing said fund. Furthermore, the bank 
understood that it received the money for the express, restricted pur- 
pose of paying the particular check. The court therefore held that: 
‘‘The deposit was special, and not general. It was made for the benefit 
of the particular checkholders. The bank received it as such.”’ 

In that state the Negotiable Instruments Act was in effect, as in this 
state, and the statute provided that a check of itself does not operate 
as an assignment of any part of the funds to the credit of the drawer, 
but it was held that the checkholders were not relying upon the ‘‘check 
of itself,’’ and that the claim was based not only upon the check, ‘‘but 
upon the further fact that a special deposit was made to meet this very 
check after the issuance thereof. The bank, having received the de- 
posit for such specific purpose, was bound by the conditions imposed.’’ 

Quotations from 12 R. C. L. 858, cited by plaintiff in error, clearly 
contemplate the situation which exists when some third party is claim- 
ing, not the right to satisfy his debt out of the funds on deposit, but is 
claiming actual ownership of the money or the deposit. 
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It is not contended that any checkholder in the instant case is claim- 
ing actual ownership of the funds in question. If the rule which is 

applicable to the class of cases where the third party is claiming actual 

ownership should be applied to the instant case, it clearly would be a 

misapplication of the rule, for the giving of a check does not vest the 

checkholder with ownership of the funds on deposit in the bank, nor 

does it even work as an assignment to him of the funds, unless and 

until the bank accepts or certifies the check. But the bank admits that 

it has neither accepted nor certified any of the checks, which makes it 

a clear case. So far as the record shows, the bank is still resisting the 

action by the checkholders. In the present case, the bank is in the 

position of contending that, although it has presented a perfect defense 
to the action by the checkholders, it may lose that action for some 

reason or other kept entirely sceret by the bank in this action, with 
which we have not been made familiar. The law may not be evaded 
in this manner. The bank may not defeat the order of the court, re- 
quiring it to pay over the defendant’s money to the plaintiff, by an- 
ticipating that the court will commit an error of law in the other 
action. Neither can we anticipate any such event, for it must be remem- 
bered that the facts of the case are that the bank has refused to accept 
the check, and that in such case section 11488, supra, expressly provides 
that the bank is not liable to the checkholders. 

Furthermore, we do not overlook the fact that the bank has had 
its opportunity to bring the checkholders into this ease as parties, and 
has failed to do so. It could have paid the money into the court and 
been entirely relieved from any worry over the matter. The record 
shows that the plaintiff filed a motion asking that the bank be required 
to name the third parties who were making claims against the fund. 
The plaintiff has thus done all things possible to clarify the situation. 
The garnishee bank has made no similar effort. Section 627, O. S. 
1931, 12 Okl. St. Ann. § 1184, provides that in such a case as this the 
claimants may be interpleaded as defendants to the garnishee action; 
that thereupon the garnishee may pay the money into the court and 
be discharged from all liability to any party to the action for the 
amount so paid in. 

In the third proposition it is claimed that the court erred because 
the judgment gave the plaintiff greater rights against the bank than 
the defendant could have obtained if the defendant had sued the bank. 
However, so far as the record shows, the defendant could have re- 
covered the deposit from the bank. The bank brings to our attention 
the fact that the defendant did sue the bank, in another action, and 
that the latter prevailed, but the pleadings in that action, which were 
introduced in evidence in this case, reveal that it did not involve the 
deposit now under consideration, but did involve an entirely separate 
and distinct controversy. In fact, the bank in that case, by way of 
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surplusage, admitted the holding of the deposit in question, and does 
not now contend that the verdict on that case is res judicata of its 
liability to the defendant as to the approximate $600 constituting the 
deposit. 

The fourth proposition is that the court erred in rendering judg- 
ment against the bank when the bank had valid defenses which it could 
have asserted against the defendant. It is true that defenses with 
which the garnishee could defeat an action brought against him by the 
defendant are equally efficient when interposed by him in the garnish- 
ment proceedings; but the brief fails to describe any such alleged 
defenses other than those already discussed. 

The fifth and final proposition is that the court erred in rendering 
the judgment appealed from, prior to final determination of the issues 
in the action brought by the checkholders against the bank. No argu- 
ment or citation of authority is supplied in the brief under this proposi- 
tion, but regardless thereof we have considered the same question under 
propositions 1 and 2 above. The judgment is affirmed. 


DELIVERY OF CHECK BY DRAWER TO WRONG 
PERSON 


Montgomery Ward & Co., Inc., v. Central Co-operative Association, 
Supreme Court of Minnesota, 276 N. W. Rep. 731 


The fact that the drawer of a check negligently delivers it to a 
person other than the payee, who forges the payee’s indorsement and 
cashes the check, will not preclude the drawer from defending an 
action against him by the holder on the ground that the payee’s in- 
dorsement is forged, unless it appears that the person to whom the 
check was delivered and the person who cashed it are identical and 
that the person cashing it acted in reliance on that fact. 


Suit by Montgomery Ward & Company, Incorporated, against the 
Central Co-operative Association. From an adverse order, plaintiff 
appeals. 

Affirmed. 

John P. J. Dolan, of St. Paul, for appellant. 

Harold E. Stassen and Fallon Kelly, both of South St. Paul, for 
respondent. 


GALLAGHER, C. J.—One T. A. Hoff, a farmer, consigned several 
head of cattle to defendant, a commission house at South Saint Paul. 


PEL RES ALIEN AEE LS A LR ELLE ET A SOIT ENE ESE A 
NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §541. 
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The cattle were sold and a check payable to T. A. Hoff for $252 in part 
payment of the net proceeds due him from the sale was made by de- 
fendant. It is the custom among livestock commission houses to deliver 
such checks to shippers over the counter at their offices when the ship- 
per is identified or vouched for by the truck driver by whom shipment 
was made. Mr. Hoff had done business with defendant for many years 
and was known to defendant’s manager and employees. If checks are 
not called for the day they are made, at the close of the business day 
they are mailed to the payees. 

Mr. Hoff did not call at defendant’s office for the check, nor did 
he authorize anyone to get it from the office for him. In some manner 
which the record does not disclose, some unknown person got possession 
of it and presented it at plaintiff’s place of business with a request 
that it be cashed. The person presenting it represented himself to be 
T. A. Hoff. Plaintiff’s floor manager telephoned defendant’s manager 
and inquired if a check had been issued by the latter to T. A. Hoff and 
was told that such a check had been issued. No further inquiry was 
made by the floor manager as to the appearance of T. A. Hoff. The 
check was indorsed by the person presenting it and payment was made 
by plaintiff. A few days later defendant discovered that the indorse- 
ment was a forgery and refused to honor the check. This suit is brought 
for the face value of the check. 

2 Mason’s Minn. St. 1927, § 7066, provides: ‘‘When a signature is 
forged or made without the authority of the person whose signature 
it purports to be, it is wholly inoperative, and no right to retain the 
instrument, or to give a discharge therefor, or to enforce payment 
thereof against any party thereto, can be acquired through or under 
such signature, unless the party, against whom it is sought to enforce 
such right, is precluded from setting up the forgery or want of au- 
thority.”’ 

This section is but an enactment of the common-law rule. Accord- 
ing to common law, if a check was negligently delivered to an impostor 
who held himself out as the payee and another person cashed the check 
in reliance upon the fact that the person presenting it was the same 
person to whom it was delivered by the drawer, then the drawer was 
precluded from dishonoring the check because of the forged indorse- 
ment of the impostor for the reason that it was the negligence of the 
drawer that caused the holder to cash it. Burrows v. Western Union 
Telegraph Co., 86 Minn. 499, 90 N. W. 1111, 58 L. R. A. 433, 91 Am. 
St. Rep. 380. There is no evidence that the check was delivered by 
defendant to any person. But assuming that defendant did deliver 
the check to a person other than the payee, there is no evidence that 
the person presenting the check to plaintiff was the same person as 
the one fo whom it was delivered by defendant. Nor is there any evi- 
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dence that plaintiff cashed the check in reliance upon defendant’s de- 
livery of the check to the person presenting it as the payee. 

Since the negligent delivery of a check by the drawer to one who 
is not the payee does not preclude the drawer from setting up the 
forged indorsement, or indorsement without authority, unless his neg- 
ligence proximately causes another to pay value to the person to whom 
the check was delivered, it is essential that the party cashing the check 
establish the fact that the person presenting the check and the person 
to whom the check was delivered by the drawer are identical and that 
he acted in reliance thereon. Since those facts are not proved, plaintiff 
has not shown that it was damaged by defendant’s negligence and de- 
fendant is not precluded from setting up the forged indorsement which 


deprives plaintiff of the right to enforce payment against the drawer. 
Order affirmed. 


BOOK REVIEW 


1937 Amendments Affecting Wills, Trusts and Estates in New York 
and Emergency Mortgage Laws.—The New York Trust Company has 
just released to lawyers its 1937 book containing the amendments to the 
laws of New York affecting wills, trusts and estates. 


The amendments affecting wills and trusts enacted by the New 
York State Legislature in 1937 are particularly numerous and impor- 
tant. The amendments to the banking law establishing common trust 
funds by trust companies will be of great interest to national banks with 
trust powers, trust companies and to the attorneys in the state. Other 
amendments to the banking law affecting the fiduciary powers of trust 
companies are of particular importance. 

The Decedent Estate Law was amended in two instances. Many 
amendments to the Real Property law were passed. Amendments to the 
Surrogate Court Act and the new legislation affecting the emergency 
mortgage laws are also contained in this book. 

Although the 1937 Amendments Book is fully bound, the inside 
leaves are held together by means of a plastic binding which permits the 
pages of the book to lie flat for convenient use wherever it is opened. 
Upon advice of counsel distribution is limited, while the supply lasts, 
to attorneys, trust companies and other qualified users. The book, like 
its predecessors, was compiled for The New York Trust Company by 
MaeMillan-Sinclaire, Inc., 134 East 47th Street, New York, New York. 
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